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LEGAL BASIS OF THIS DOCUMENT  

The Director General of the Office for Competition is issuing this Decision on the basis of 

Article 12A (6) of the Competition Act.  

SUMMARY  

From an analysis of the totality of evidence, the Director General finds that there was 

demand by the fuel supplier through indirect means, for a particular line of conduct to be 

pursued by the fuel retailer. The Office for Competition [hereinafter ‘the Office’]  gathered 

evidence which proves that San Lucian Oil Company Limited, member of Falzon Group 

Holdings Limited [hereinafter ‘Falzon Group’] enforced Resale Price Maintenance 

[hereinafter ‘RPM’] through pressure by warning M&N Camilleri Petrol Station that the 

increased profit margin promised to M&N Camilleri Petrol Station in January 2015 would 

be withdrawn.  Subsequently M&N Camilleri Petrol Station responded to this pressure, by 

reverting to the maximum retail price of €1.35 per litre of diesel, as published by Enemed 

Company Limited.   

Therefore, the Office has concluded that Falzon Group and M&N Camilleri Petrol Station 

have infringed Article 5(1) (a) of the Competition Act [hereinafter  ‘the Act’] by entering 

into an RPM agreement, which has as its object the prevention, restriction or distortion of 

competition in Malta or parts of Malta, by indirectly fixing the selling price of diesel.  

For the reasons set out in this Decision, no administrative fine is imposed on any party to 

the agreement.  
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1 INTRODUCTION 

1. The Office has considered the submissions of Falzon Group, the provisions of the 

Act and judgements of the Court of Justice of the European Union [hereinafter 

‘CJEU’].  The Office has also made reference to  relevant decisions and statements 

of the European Commission including interpretative notices on the relevant 

provisions of the Treaty on the Functioning of the European Union [hereinafter 

‘TFEU’] and to secondary legislation relative to competition, as well as decisions of 

other national competition authorities in the European Union.  

2 FACTS 

2.1 BACKGROUND 

2. The investigation of the Office started following the publication of an article titled, 

‘Rabat station owner says he was ‘pressured’ not to cut diesel prices.’ This article 

was published on the official website of the Times of Malta on 27 th January 2015.  

3. This article alleged in particular that:  

A Rabat petrol station has scrapped plans to cut its diesel price by 2c with the 

owner complaining he was pressured by the fuel supplier. Mario Camilleri owner 

at M&N Camilleri fuel pump, said the supplier – Falzon Group – this morning 

contacted him and demanded he restore the price after the company received 

complaints from other fuel stations . I was warned that the increased profit margin 

given to us by the supplier in January would be withdrawn, forcing me to put the 

price back at €1.35, Mr Camilleri said . 

Subsequently in an Article published on the website of the Times of Malta on the 28th 

January 2015, it was stated in particular that:   

 

A Rabat petrol station owner had to scrap plans to sell cheaper diesel yesterday after 

pressure from the supplier.  Mario Camilleri, owner of M&N Camilleri fuel pump, wanted to 

sell the San Lucian diesel supplied by the Falzon Group at €1.33 per litre, 2c below the 

maximum allowed price. However, Mr Camilleri abandoned the plan yesterday morning 

even before he sold the first litre of cheaper diesel after he was contacted by Joe Falzon, the 
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owner of the Falzon Group.  “I was told that the increased profit margin given to us by the 

supplier in January would be withdrawn, forcing me to put the price back up at €1.35,” Mr 

Camilleri said.  He said that, on January 1, the Falzon Group had improved the profit margin 

for filling station owners. He had planned to pass on the increased profit margin to the 

consumer.  When contacted, Falzon Group CEO, Cornelia Zammit German, insisted all fuel 

stations were free to sell fuel at whatever price they deemed fit subject to Malta Resources 

Authority regulations.  “It is neither within our remit nor within our rights to dictate to any 

fuel station the price at which it sells fuel,” she said, adding the price at which Falzon sold 

diesel to fuel stations was substantially the same as that sold by competitors.  However, she 

skirted a question as to why Mr Falzon had called to inform Mr Camilleri the additional 

profit margin would be withdrawn. 

 

2.2 THE INVESTIGATION OF THE DIRECTOR GENERAL 

4. On 27th January 2015, the Office sent a letter informing [Y] with the powers that 

the Office has in terms of the Act to conduct an investigation, where circumstances 

suggest that competition may be distorted or restricted.  The Office invited [Y] for a 

meeting which was convened on 28 th January 2015. 

5. On that same date, the Office also sent a letter inviting Falzon Group for a meeting . 

The meeting was then convened on 29 th January 2015.  The Office subsequently 

sent a Request for Information [hereinafter ‘RFI’] to Falzon Group on 18 th February 

2015 and another one on 30 th September 2015.  Falzon Group replied to both RFIs 

on 3rd March 2015 and 23rd October 2015 respectively.   

6. Another two RFIs were sent to [Y] on 12th March 2015 and 10 th November 2015.  [Y] 

requested a meeting to discuss the first RFI and to express his views clearly.  For 

this purpose, the Office convened another meeting with [Y] on the 26th March 

2015. 

7. However, the Office followed the ‘Commission Notice on the Rules for Access to 

the Commission File in cases pursuant to Article 81 and 82.’ 1 It states that: 

There is no obligation on the Commission departments to draft any minutes of 

meetings with any person or undertaking.   If the Commission chooses to make 

                                                           
1
 Commission Notice on the Rules for Access to the Commission File in cases pursuant to Article 81 and 82, OJ C 325/7.     
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notes of such meetings, such documents constitute the Commission’s own 

interpretation of what we said at the meetings, for which reason they are 

classified as internal documents.  Where, however, the person or undertaking in 

question has agreed the minutes, such minutes will be made accessible after 

deletion of any business secrets or other confidential information. Such agreed 

minutes constitute part of the evidence on which the Commission can rely on its 

assessment of a case2.  

It is for this reason that the Office did not include the minutes of this meeting as 

proof, since the minutes were not signed.  In line with this reasoning, the Office 

informed [Y] that he would need to put his views in writing, in order for the Office 

to use his replies as a source of evidence.   

8. In view of this, whilst reiterating the same facts as in the first meeting, [Y] replied 

in writing to the second RFI, on 17 th November 2015.  Consequently, the Office 

decided to base its evidence on the replies to the second RFI.     

9. Additionally, the Office convened a meeting with the Malta Resources Authority 

[hereinafter ‘MRA’] on 29th January 2015.  Following this meeting, MRA sent an 

email addressed to the Office on 30 th January 2015, stating in particular that the 

maximum retail mark-up to fuel petrol stations was established by MRA Decision 

01/2011/ED, at €0.06494 per litre of diesel and petrol retailed to final consumers.  

MRA also informed the Office that it does not control the final price of diesel to 

consumers and also claimed that the recommended retail price is published by 

Enemed Company Limited. 

10. On 15th January 2016, the Office issued a Statement of Objections [hereinafter ‘SO’] 

to the parties and provided them with the opportunity to make submissions on the 

provisional findings of the Office.  The Office provisionally found that both Falzon 

Group and M&N Camilleri Petrol Station had infringed Article 5(1) (a) of the Act, by 

participating in an agreement which had as its object the prevention, restriction or 

distortion of competition in Malta or parts of Malta, by indirectly fixing the selling 

price of diesel.  

                                                           
2
 Commission Notice para 13.  
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11. The Office received written submissions from Falzon Group  on the SO whereas 

M&N Camilleri Petrol Station did not contest the facts set out in the SO.  The Office 

also provided Falzon Group with access to file on 1 st February 2016. 

12. Falzon Group contested the facts regarding the provisional finding of an agreement 

between itself and M&N Camilleri Petrol Station. The former also availed itself of 

the possibility to present oral submissions to the Office.  These oral submissions 

were in fact presented on 21st March 2016, in terms of Article 12A(3)(a) of the Act.  

2.3 PARTIES 

13. This Decision addresses those undertakings to which the Office has attributed 

liability for an agreement which constitutes an infringement of Article 5(1)(a)  of the 

Act, namely: 

 Falzon Group Holdings Limited (C-1371) having its registered office at 42 

Spencer Hill Marsa MRS 1955; 

 San Lucian Oil Company Limited (C-5387) subsidiary of Falzon Group 

Holdings Limited  having its registered office at 42 Spencer Hill Marsa 

MRS 1955; 

 M&N Camilleri Petrol Station having its address at 27 Saqqajja Hill, 

Rabat. 

2.4 ANALYSIS OF SUBMISSIONS  

14. The Office has given full and detailed consideration to all the submissions put 

forward by Falzon Group, both written and oral. The analysis of the Office on these 

submissions is set out below. 

2.4.1 ARGUMENTS OF FALZON GROUP - ALLEGATION REGARDING THE UNLAWFULNESS OF THE 

INVESTIGATION PROCESS 

15. In its replies to the SO and during the oral hearing, Falzon Group submits that the 

investigation process which lead the Director General [hereinafter ‘the DG’] to 

issue the SO was unlawful and in breach of the Act 3. 

                                                           
3
 Paragraphs 19 to 25 of the replies submitted by Falzon Group to the SO.  
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(19) Prior to receiving the SO, Falzon Group was not made aware by the DG that it 

was being investigated for a possible infringement of article 5(1)(a) of the Act for 

allegedly indirectly fixing the selling price of diesel.  Reference is made to para 8 

of the SO which outlines the communications it made with Falzon Group 

throughout the investigative process and states the following:  

“On 28th January 2015, the Office sent a letter inviting Falzon Group of Companies 

for a meeting.  The meeting was convened on 29 January 2015. The Office sent a 

request for information (henceforth “RFI”) to Falzon Group of Companies on the 18 

February 2015 and 30 September 2015.  Falzon Group of Companies replied on 3 

March 2015 and 23 October 2015.  An RFI was sent to [Y] on 12 March 2015 and 

10 November 2015. [Y] replied on 17 November 2015”.  

(20) In terms of Article 12(3) of the Act, when sending an RFI to an undertaking, 

the DG shall state the legal basis and the purpose of the request.  A correct 

interpretation of this article leads one to conclude that upon sending the RFI, the 

DG was to clearly indicate the fact that the undertaking is being investigated and 

for what it was being investigated. In this manner the undertaking concerned is 

made fully aware of the state of play of things and also the reason behind the 

questions being put by the DG. 

(21) In the European Commission document entitled Best Practices on the conduct 

of proceedings concerning Articles 101 and 102 TFEU, the Commission states:  

“At the moment of the first investigative  measure addressed to them ( normally a 

request for information or an inspection), undertakings are informed of the fact 

that they are subject to a preliminary investigations as well as about the subject – 

matter and purpose of such investigation. In the context of requests for 

information, they will further be reminded of the privilege against providing self- 

incriminating information and that if the existence of the investigated behaviour 

was confirmed this might constitute an infringement of Articles 101 and 102 

TFEU.” 

Falzon Group submits that such best practices, are to also be adopted by the DG 

and are indicative of the interpretation to be given to Article 12(3). None of the 

information indicated above was provided to Falzon group or replicated in any of 

the RFIs issued to Falzon Group. 
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(22) European Union case law has also established the fact that an undertaking is 

to properly be informed by the investigative authority of any investigation into 

alleged anti-competitive practices. The European Court of Justice of the European 

Union (CJEU) has held that when carrying out an investigation, it is the 

Commission’s obligation to specify the subject–matter and purpose of the 

investigation. That obligation constitutes a fundamental guarantee of the rights 

of defence of the undertakings concerned. The Courts note that such fundamental 

rights are an integral part of the general principles of law.   The Court also noted 

that:  “It follows that the scope of the obligation to state the reasons on which 

decisions ordering investigations are based cannot be restricted on the basis of 

considerations concerning the effectiveness of the investigation.” Therefore 

although the Commission is not required to communicate to the addressee of a 

decision ordering investigation all the information at its disposal concerning the 

infringements or to make a precise legal analysis of those infringements, it must 

nevertheless clearly indicate the presumed facts which it intends to investigate. In 

AC- Treuhand the General Court of the European Union (General Court) stated that 

the reasoning given by the Commission for the RFI must, however ,: 

“enable the undertaking to understand the purpose and the subject- matter of 

that investigation, which means that the putative infringements must be specified 

and, in that context, the fact that the undertaking may be faced with allegations 

relating to that possible infringement, so that it can take the measures which it 

deems useful for its exoneration and, thus, prepare its defence at the inter partes 

stage of the administrative procedure.”  

(23) In this regard, Falzon Group submits that from all official communication it 

received from the DG, it was not possible to understand the purpose and the 

subject matter of the investigation.  Neither was it provided with information as 

to the presumed facts which the DG intended to investigate. Accordingly, Falzon 

Group was misled as to the nature of the investigation and was not able to 

properly defend itself. This is being stated on the basis of the following:  

(23.1) During the first meeting held at the DG on the 29 January 2015,  there was 

no reference made by the DG that Falzon Group itself was being invest igated for a 

breach of article 5(1)(a) of the Act. Indeed, in the letter it received from the DG, 

Falzon group was requested to attend the meeting to discuss the news article 
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entitled “Fuel Station owner has to scrap cut – price diesel plan”. During such 

meetings Falzon Group was simply requested to give an informal explanation of 

what took place; 

(23.2) The RFIs dated 18 February 2016 and 30 September 2015 were titled 

“Investigation into the wholesale and resale markets of diesel involving fuel 

stations”.  Such RFIs also did not indicate in any way that the DG was conducting 

an investigation into Falzon Group’s activities relating to alleged price fixing. 

Neither, from the contents of the RFI, could Falzon Group have deduced that the 

companies themselves were specifically being investigated, separately to the rest 

of the operators on the market. The RFIs gave the impression that  what was being 

conducted was a sector inquiry into the manner in which the diesel market in 

Malta operated and accordingly any quer ies put forward by the DG as well as any 

replies given by Falzon Group were given on the basis of an assumption that the 

DG was carrying out a sector enquiry. Indeed, in the RFI dated 18th February 2015, 

the DG states that “the Office for fair Competition (OC) has decided to investigate 

the sector in terms of Article 12 of the Competition Act”. On this basis, the RFIs 

were misleading (if not deceiving) and did not put forward the real reason for the 

DG having put forward their questions;  

(23.3) In its reply of the 3 March 2014, Falzon Group sought to ensure that it 

correctly understood the parameters of the nature of the investigation being 

conducted by the DG. In this regard [Z], on behalf of Falzon Group wrote that:  

“I understand that the information is being requested in order to enable the Office 

to assess the industry- wide practices in the market for the supply of fuel to fuel 

stations that appear to be harming competition, rather than the specific conduct 

of the Falzon Group of Companies.”  

The above shows that, to Falzon Group, the answers being given in respect of the 

RFIs issued by the DG, were being given in the context of a sector - wide 

investigation. The DG replied to the above mentioned statement in a letter dated 

12 March 2015  whereby it made reference to the statement made by Falzon 

Group and simply reiterated; 

“As clearly stated in the Office’s letter of the 18 February 2015, the information 

was requested in terms of its decision ‘’ to investigate the sector in terms of 
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Article 12 of the Competition Act” and hence the information was requested 

during the course of investigation. 

Should the OC consider that an infringement of articles 5 and, or 9 of the 

Competition act or an infringement of Articles 101 and, or 102 of the Treaty on the 

Functioning of the European Union may have occurred the OC will proceed 

accordingly against any undertaking in terms of the Competition Act.”  

Once again, the DG repeats that what is being carried out by the office is an 

investigation into the sector of the market for the supply of fuel to fuel stations. 

The DG had every opportunity to clarify the real nature of the invest igation and 

also to indicate that Falzon Group’s understanding of the investigation was 

incorrect. The DG chose, however, not to do so. 

(23.4) Indeed, from an analysis of the case file of the investigation, it appears that 

there was no investigation into the market for the supply for fuel to fuel stations – 

rather, the only people being investigated were Falzon Group and [Y]. No other 

operators of the fuel market, other than Falzon Group’s own customers, were 

approached or requested to provide information. This is strongly indicative of the 

fact that the DG never intended to investigate the market for the supply of fuel. 

Indeed, its real intention was to investigate a specific course of action which 

allegedly took place between [X] (of Falzon Group) and [Y] on the 27 January 2015. 

At the very least, Falzon Group should have been informed that the companies 

themselves were being the target of the investigation and that the DG was looking 

at the possible anti-competitive conduct of Falzon Group in the form of resale 

price maintenance. 

(24) The fact that Falzon Group was misled as to the nature of the investigation 

was of prejudice to Falzon Group. When replying to certain questions put forward 

in the RFI, Falzon Group’s replies were not given in the frame of mind of a 

defendant having to defend its position against an allegation that it had breached 

any one or both of the specific competition law prohibitions. Accordingly, the 

questions were just answered generally, as one would in the context of a sector 

inquiry. Had it known about the investigations into its conduct, Falzon Group 

would have been in a better position to defend itself with the repl ies given. At the 

very least, even in the context of the questions relating to the phone call with [Y], 
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Falzon would have entered into far more detail and would have sought to produce 

a detailed sworn statement from [X] – rather than simply replying in a general 

manner. 

(25) Accordingly, from the above, it results that there has been a clear breach of 

the CA by the DG and the investigation so far should be declared invalid.  

16. Moreover in the oral hearing Falzon Group made reference to judgements in cases 

C-247/14P Heidelberg Cement v Commission, C-248/14 P Schwenk Zement v 

Commission, C-267/14 P Buzzi Unicem v Commission and C-268/14 P Italmobiliare 

v Commission where the CJEU annulled the Commission decisions relating to 

requests for information directed at cement manufacturers. 

2.4.2 THE RESPONSE OF THE OFFICE 

2.4.2.1 REFERENCE TO IMPORTANT EU JUDGEMENTS 

17. This part of the Decision analyses various judgements which justify the drawn 

conclusion of the Office, that the investigation process followed by the DG, leading 

to the issuance of the SO was lawful and that both the right of defence and the 

right to a fair hearing of the addressees to the SO have been respected.  

18. Firstly, the Office makes reference to  Bolloré .4 This case was also upheld in appeal 

to the CJEU in Case C-412/12 P.    The General Court held in Bolloré that; 

It is not until the beginning of the inter partes stage of the administrative 

procedure that the undertaking concerned is informed, by means of the 

notification of the statement of objections, of  all the essential evidence on 

which the Commission relies  at that stage of the procedure and that that 

undertaking has a right of access to the file in order to ensure that its rights of 

defence are effectively exercised (see, to that effect, Limburgse Vinyl 

Maatschappij and Others v Commission, paragraph 74 above, paragraphs 315 

and 316; Nederlandse Federatieve Vereniging voor de Groothandel op 

Elektrotechnisch Gebied v Commission, paragraph 142 above, paragraph 47; 

                                                           
4
 T-372/10 Bolloré  v Commission. 
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and Case C-407/04 P Dalmine v Commission [2007] ECR I-829, paragraph 59)5 

(emphasis added). 

It follows that the purpose of the preliminary investigation stage is not to 

enable the undertakings to defend themselves, but to enable the Commission 

to gather all the essential evidence; the Commission is free to determine the 

way in which it conducts its investigation and to collect information from the 

undertakings which it deems likely to be in possession of useful information . 

The Commission is under no obligation to put the same questions, at the 

preliminary investigation stage, to all the undertakings which it suspects of 

participating in an infringement. Indeed, such an obligation would detract from 

the Commission’s freedom of action in the conduct of its investigations in 

competition cases and would therefore undermine their effectiveness (see, to 

that effect, T-48/00 Corus UK v Commission [2004] ECR II-2325, paragraph 212)6 

(emphasis added). 

19. The Court also analysed the amount of information which should be provided to 

the undertaking concerned, to safeguard the rights of defence. This 

notwithstanding, it stated that:  

That does not mean, however, that even before the first measure is taken 

against a given entity, the Commission is under a duty, as a matter of routine, 

to warn that entity of the mere possibility of measures of inquiry or of 

proceedings based on EU competition law (see Elf Aquitaine v Commission, 

paragraph 145 above, paragraph 120 and the case-law cited).7 

 It follows that, contrary to the applicant’s suggestion, the Commission was 

under no obligation to involve it at an earlier stage than it did in the first 

administrative procedure.8  

20. In line with the above judgement, the General Court in Amann9 held that: 

It follows from that case-law that, in its request for information, the Commission 

is not required to attribute the putative infringements expressly to the 
                                                           
5
 T-372/10 Bolloré  v Commission  para 143. 

6
 T-372/10 Bolloré  v Commission  para 144. 

7
 T-372/10 Bolloré v Commission  para 147. 

8
 T-372/10 Bolloré v Commission  para 150. 

9
 T-446/05 Amann & Söhne and Cousin Filterie v Commission  ECR II-1255. 
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undertakings concerned and, accordingly, it is not required at that stage to 

inform the undertaking that it is considered to be implicated . Provided that the 

Commission indicates clearly the legal basis and the purpose of its request, it must 

be held that the rights of defence of the undertaking concerned have been 

protected10 (emphasis added). 

In the present case, the Commission entirely fulfilled its obligations by indi cating 

clearly in the requests for information mentioned above, the subject -matter and 

purpose of the request.11 

Thirdly, the complaint put forward by Amann and Cousin that the Commission did 

not advise them of the information already in its possession is a lso irrelevant. In 

the context of an administrative procedure in a competition matter, it is the 

notification of the statement of objections, on the one hand, and the access to 

the file enabling the addressee of the statement of objections to peruse the 

evidence in the Commission’s file, on the other, that ensure the rights of the 

defence and the right of the undertaking concerned to a fair legal process. It is 

by the statement of objections that the undertaking concerned is informed of all 

the essential evidence on which the Commission relies at that stage of the 

procedure. Consequently, it is only after notification of the statement of 

objections that the undertaking is able to rely in ful l on the rights of the 

defence. If the abovementioned rights were extended to the period preceding the 

notification of the statement of objections, the effectiveness of the Commission’s 

investigation would be undermined, since the undertaking would already be able, 

at the first stage of the Commission’s investigation, to identify the information 

known to the Commission, hence the information that could still be concealed 

from it (Dalmine v Commission, paragraph 260 above, paragraphs 58 to 60) 12 

(emphasis added).  

21. Emphasising on this point is also Case T- 27/10 AC Treuhand.13 This case is another 

important judgement, which was also upheld on appeal in Case C-194/14 P, where 

the General Court held that:  

                                                           
10

T-446/05 Amann & Söhne and Cousin Filterie v Commission  ECR II-1255 para 334. 
11

T-446/05 Amann & Söhne and Cousin Filterie v Commission  ECR II-1255 para 335. 
12

 T-446/05 Amann & Söhne and Cousin Filterie v Commission ECR II-1255 para 336. 
13

 T- 27/10 AC Treuhand v Commission.  
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It is not until the beginning of the administrative inter partes stage that the entity 

concerned is informed, via the statement of objections, of all the essential 

elements on which the Commission is relying at that stage of the procedure. 

Consequently, it is only after the notification of the statement of objections that 

the undertaking concerned is able to rely in full on its rights of defence (see Elf 

Aquitaine v Commission, paragraph 115 and the case-law cited).14 

Consequently, it is necessary to prevent the rights of the defence from being 

irremediably compromised during that stage of the administrative procedure, 

since the measures of inquiry taken may be decisive in providing evidence of the 

unlawful nature of conduct engaged in by undertakings for which they may be 

liable (Elf Aquitaine v Commission, paragraph 117).15 

That does not mean, however, that, before the first measure is taken against a 

given entity, the Commission is under a duty, as a matter of routine, to warn 

that entity even of the mere possibility of measures of investigation or of 

proceedings based on EU competition law, especially if, by such a warning, the 

effectiveness of the Commission’s investigation might be unduly compromised 

(see Elf Aquitaine v Commission, paragraph 120 and the case-law cited)16 

(emphasis added). 

It is sufficient to ascertain, in the light of the case-law referred to at 

paragraphs 169 to 177 of this judgment, whether the Commission, in the request 

of 8 October 2007, provided the applicant with sufficient information as to the 

subject-matter and the purpose of the investigation that could put the applicant 

in a position to preserve the effectiveness of its defence at the inter partes 

stage17(emphasis added). 

In the request of 8 October 2007, the Commission referred to ‘allegations of anti-

competitive conduct in the heat stabilisers sector ’ involving ‘a number of parties 

involved in the heat stabilisers market’18(emphasis added). 
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It is also apparent from paragraphs 3 and 5 of the request of 8 October 2007 that 

the Commission wished to receive indications of the periods of the parties’ 

involvement on the heat stabilisers market  and whether the applicant organised 

meetings for the heat stabilisers industry 19(emphasis added). 

It is therefore reasonable to take the view that, by the content of the request of 

8 October 2007, the Commission provided the applicant with information on the 

subject-matter and the purpose of the investigation in question, that could put it 

in a position to preserve the effectiveness of its defence at the inter partes stage20. 

Admittedly, in the request of 8 October 2007, the Commission did not expressly 

mention any charges against the applicant in particular21 (emphasis added). 

However, in the request of 8 October 2007 the Commission was not required to 

attribute certain charges expressly to the applicant and, accordingly, it was not 

required at that stage to inform it that it was considered to be implicated. Thus, in 

order to consider that the applicant’s rights of defence were guaranteed, it was 

sufficient that the Commission indicated clearly the legal bases and the purpose 

of its request (see, to that effect, Case T-446/05 Amann & Söhne and Cousin 

Filterie v Commission [2010] ECR II-1255, paragraph 334)22 (emphasis added). 

 

2.4.2.2 COMPARISON OF THE ABOVE JUDGEMENTS TO THE CASE AT ISSUE 

2.4.2.2.1 THE LEGAL BASIS AND PURPOSE OF THE REQUEST 

 

22. On 28th January 2015, the Office convened a meeting with Falzon Group to discuss 

the article published on the Times of Malta Newspaper, titled  ‘Fuel Station Owner 

had to Scrap Cut Price Diesel Plan’.   

23. On 18th February 2015 the Office sent a letter requesting Falzon Group to r eply to 

the RFI attached to the said letter.  In this letter, the legal basis was clearly 

indicated by mentioning Article 12 of the Act.   
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 ,, para 189. 
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24. Falzon Group was also informed that an investigation of the sector had 

commenced.  The purpose of the request was also indicated in this letter, when the 

Office stated that the RFI was sent in the context of an ‘Investigation by the Office 

of the Market for the Supply of Fuel to Fuel Stations’.   Falzon Group had to reply to 

this RFI within the time limit specified in the letter and the Office had also 

indicated the applicable provisions of the law relating to administrative fines.  The 

second RFI dated 30 th September 2015 had also mentioned clearly both the legal 

basis and the purpose of the request.  

25. As referred to above, Falzon Group also claimed that it was under the impression 

that the RFIs were sent in the context of a sector inquiry.  Falzon Group reiterated 

this fact in paragraph 63 of its replies to the SO, when it stated that:  

In this regard, furthermore, Falzon Group insists that the DG, should have 

evaluated its replies to the Office’s RFIs in the context that the DG had designed: 

an investigation into the whole sector for the sale of diesel.  The statements made 

by Falzon Group, therefore, were not made in response to a putative Article 5 CA 

infringement (or, indeed an Article 9 CA infringement for all that Falzon Group 

knew) but within the context of a sector inquiry.  As a result, in evaluating Falzon 

Group’s statements vis-a-vis M&N’s, it should have been mindful of the fact that 

its statements were made in response to questions posed within the ambit of a 

sector investigation as opposed to a clearly defined suspected infringement.  A s a 

result, a proper evaluation of statements made should have been conducted by 

the DG after Falzon Group was given the opportunity to replicate exhaustively on 

the facts, within an Article 5 CA framework, as reported by M&N before the 

issuance of an SO.  Falzon Group maintains there is a defect, therefore, in the DG’s 

evaluation of evidence which, additionally should have been construed in its 

favour.  

The Office does not agree with this statement.  The Office considers that the legal 

basis was clearly identified when it specifically referred to Article 12 of the Act. 

Whenever a sector inquiry is conducted, the Office makes specific reference to 

Article 11A of the Act and not to Article 12.  An RFI which is sent in terms of Article 

12 of the Act denotes an investigation of an alleged or presumed anticompetitive 

conduct. In addition to the above, in case T-27/10 the Commission used the word 

“sector” in its RFI and the Court did not object to the use of this word.  It follows 
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that the investigated party in the case at issue is not prejudiced since specific 

reference was made to Article 12 of the Act.  

26. Although the Office was not obliged to do so by law, it also stated the following in 

a letter dated 12 th March 2015 addressed to Falzon Group: 

Should the OC consider that an infringement of articles 5 and, or 9 of the 

Competition Act or an infringement of Articles 101 and 102 of the Treaty on the 

Functioning of the European Union may have occurred the OC will proceed 

accordingly against any undertaking in terms of the Competition Act.  

27. The RFIs also identified clearly the fact that the investigation was on the supply of 

diesel to fuel stations, in particular the involvement of Falzon Group in this sector 

and also the incident which was reported in the newspapers in January 2015.  

28. This means that the Office had complied with all requisites of Article 12(3) of the 

Act, which specifies that: 

When sending a request for information to an undertaking or association of 

undertakings, the Director General shall state the legal basis and the purpose of 

the request, specify what information is required and fix a time -limit within which 

the information is to be provided and indicate the administrative fines provided 

for in articles 21(4), (5) and (6).   

29. In this regard therefore, the Office not only complied with the abovementioned 

judgements but also with the requirements of the relevant law. The Office believes 

that its obligations were fulfilled when it clearly indicated the purpose and legal 

basis of the RFI.   

30. With relevance to this, the Office refers to the abovementioned Treuhand23 case.  

In this case, the Commission sent an RFI informing the parties on ‘allegations of 

anti-competitive conduct in the heat stabilisers sector’ involving a ‘number of 

parties involved in the heat stabilisers market’. Similarly the Office indicated the 

purpose of the investigation when it referred to an ‘investigation of the wholesale 

and retail markets of diesel involving fuel stations’ in a letter dated 30 th September 

2015, addressed to Falzon Group.  

                                                           
23
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2.4.2.2.2 THE SUBJECT MATTER OF THE REQUEST 

 

31. Again with reference to Treuhand, the Commission requested the parties in the RFI 

to indicate the periods of the parties’ involvement on the heat stabilisers market 

and whether the applicant organised meetings for the heat stabilisers industry.  

Comparably, in the case investigated by the Office, the following questions, 

amongst others, were put to Falzon Group in the letter dated 30 th September 2015:  

1. According to an online newspaper article dated 27 January 2015 it was reported in 

particular that, 

“Mario Camilleri, owner at M&N Camilleri fuel pump, said the supplier - Falzon 

Group - this morning contacted him and demanded he restore the price after the 

company received complaints from other fuel stations.” 

a) Is the above statement correct? Please state your views.  

b) Did fuel stations or any other entity complain as reported in the above article? 

If in the affirmative how many fuel stations complained and to whom?  

c) If question b) was answered in the affirmative identify the petrol stations that 

complained? 

d) If question b) was answered in the affirmative what were the complaints 

about? 

2. With reference to Question 1 what was written exactly on the display board which 

[Y] placed on his forecourt? 

3. Were the events mentioned in Question 1 accompanied by any threats or other 

forms of coercion by fuel stations such as retaliation by threatening not to 

purchase diesel from your company? 

4. With reference to the events referred to in Question 1 did Falzon Group Holdings 

Limited give any instructions to M&N Camilleri fuel pump? Specify your reasons, if 

any, for giving such instructions.  
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5. Was the display board at M&N Camilleri Petrol Station actually removed or 

obscured from view by [Y] or by a member of your staff? 

6. Did any member of your company’s staff remove any stickers from M&N Camilleri 

Petrol Station’s pumps at any time and if so, why and by whose authority?  

7. During the last three years was there any arrangement or incentive to enc ourage 

fuel stations to purchase diesel from your company? If in the affirmative, provide 

details, explaining also whether these are applied uniformly or negotiated with 

fuel station owners individually?  

32. These questions clearly identify the subject matter  of the investigation which the 

Office had commenced.  Therefore, this proves that not only did the Office follow 

the dictates of the Act, providing clearly both the legal basis and the purpose of the 

investigation, but it also went beyond what the law required, by providing Falzon 

Group with an indication of the subject matter of the investigation.      

33. In Treuhand, the Court confirmed that the RFI was written in a way to put the 

undertakings in a position to preserve the effectiveness of their defence at t he 

inter partes stage.  The Office states that in the present case, the contents of the 

RFI ensured the same effectiveness of the defence at the  inter partes stage.   

 

 

2.4.2.2.3 THE LACK OF A REQUIREMENT TO MENTION PUTATIVE INFRINGEMENTS 

34. In paragraph 24 of its replies to the SO, Falzon Group stated that its position was 

prejudiced because its replies were not given in the frame of mind of a defendant  

having to defend its position against an allegation that it had breached a specific 

competition law prohibition.  

35. As it was made clear in the judgements quoted above, the Commission was neither 

required to attribute certain charges expressly to the applicant, nor was it required 

at that stage to inform the applicant that he was considered to be implicated.  In 

view of the above, the rights of defence were guaranteed once the legal basis, the 

purpose of the request and the subject matter of the investigation were clearly 

indicated.   



21 

 

36. Falzon Group also made reference to T-99/04 AC-Treuhand AG v Commission  

where it was stated that the RFI must: 

enable the undertaking to understand the purpose and the subject -matter of that 

investigation, which means that the putative infringements must be specified and, 

in that context, the fact that the undertaking may be faced with alle gations 

related to that possible infringement, so that it can take the measures which it 

deems useful for its exoneration and, thus, prepare its defence at the inter partes 

stage of the administrative procedure. 24 

37. The Office points out that whereas there is  consensus that the RFIs should clearly 

indicate the legal basis and the purpose of the request, the Competition Authority 

is not required to attribute the putative infringements expressly to the 

undertakings concerned and it is also not required to inform the undertaking that it 

is being considered implicated in the infringement during the preliminary phase of 

the investigation, as was evidenced in the judgements quoted above. This is the 

more so, when the Office fears that by doing so, the evidence collec ted would be 

prejudiced. Importantly, the Office refers to paragraph 334 of Amann and Söhne, 

quoted above.  This stance was also confirmed in cases T-27/10, C521/09 P and T 

372/10.   

38. Reference is also made to the quote from Treuhand, mentioned above in paragraph 

36 of this decision.  Contrary to what is being alleged by Falzon Group, this 

judgement did not uphold the reasoning as claimed by Falzon Group. In fact the 

judgement continued to state the following:   

However, that circumstance cannot, in itself, lead to the annulment of the 

contested decision. It is also necessary to establish whether the irregularity 

committed by the Commission was capable of actually compromising the 

applicant’s rights of defence in the procedure in question (see, to that 

effect, Aalborg Portland and Others v Commission, cited in paragraph 23 above, 

paragraphs 71 et seq., and Nederlandse Federatieve Vereniging voor de 
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Groothandel op Elektrotechnisch Gebied v Commission, cited in paragraph 47 

above, paragraphs 55 and seq.) 25(Emphasis added). 

In the present case, the applicant has not produced any concrete evidence to 

establish that the irregularity in question adversely affected the efficiency of its 

defence during the inter partes stage of the administrative procedure and that 

the progress of that procedure, as a whole, and the content of the Commission’s 

decision could have been influenced by a more efficient defence . On the contrary, 

at the hearing, the applicant admitted that prior information regarding the 

allegations against it, in particular at the stage of the request for information of 

3 February 2003, would not have had any influence on the conclusions reached by 

the Commission in its regard in the contested decision, and formal note of that 

acknowledgement was taken in the minutes of the hearing. The possibility of any 

such influence is even less likely since there was a gap of only seven weeks or 

thereabouts between the request for information, on the one hand, and the 

notification of the initiation of the formal investigation procedure and the 

notification of the statement of objections, on the other 26(emphasis added). 

Consequently, the present plea must be rejected as unfounded 27. 

39. In this regard the Office did not commit any irregularity, but to the contrary it 

followed the Act and the dictates of the case law cited above when it quoted the 

legal basis and the purpose of the request.  The alleged irregularity had supposedly 

taken place before the SO was issued, at a preliminary stage where the Office was 

still collecting the necessary evidence.   This means that the rights of defence 

pertaining to Falzon Group remained intact. Therefore the requirements which 

must subsist in the preliminary stage of the investigation were correctly followed 

by the Office.  

2.4.2.2.4 THE OBJECTIVES OF THE RFIs 

40. Falzon Group also mentioned the following cases in its oral hearing; namely C-

247/14P Heidelberg Cement v Commission, C-248/14 P Schwenk Zement v 

Commission, C-267/14 P Buzzi Unicem v Commission and C-268/14 P Italmobiliare 

v Commission. The Office analysed these cases thoroughly and considers that one 
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can in no way compare the circumstances surrounding these cases to the case at 

issue for a number of reasons.  

41. Firstly, during the period commencing January 2015 up till November 2015, the 

Office was still at the preliminary stage of the investigation , when the Office was 

still sending RFIs to various market players operating in the fuel sector to 

determine what type of infringement had in fact occurred.  The cases mentioned by 

Falzon Group in its oral hearing also make reference to an RFI but contrary  to the 

case at issue, the contested RFI was sent two and a half years after the 

investigation had begun. During that time, a number of inspections had taken 

place and very detailed RFIs had already been issued by the Commission and 

answered by the suspected undertakings. As a result, the Court notes that the RFI 

was adopted at a time when the Commission already had information that would 

have allowed it to present more precisely the suspicions of infringement in relation 

to the companies involved.  In the case at issue however, the article on the Times 

of Malta was published in January 2015 and it was only a month later when the 

Office sent the first RFI to Falzon Group. Moreover it was only in September 2015 

that the Office sent another set of questions to  Falzon Group, which RFI addressed 

more specifically the news which was reported in the newspapers in January 2015.  

Contrary to the above quoted cases which were annulled by the CJEU, until 

September 2015 when the Office sent the last set of questions to Falzon Group and 

November 2015 when the Office sent an RFI to M&N Camilleri Petrol Station, the 

Office did not have precise information on the exact type of infringement.  

42. Secondly, the above mentioned case was very complex in its nature and the RFI in 

that case merited more precise information. The contested RFI dated 30 March 

2011 which was sent by the Commission required a number of cement companies 

to answer within 12 weeks, RFIs which were between 78 and 94 pages long. The 

CJEU has held that, [H]owever, an excessively succinct, vague and generic  — and in 

some respects, ambiguous — statement of reasons does not fulfil the requirements 

of the obligation to state reasons laid down in Article  18(3) of Regulation 

No 1/2003 in order to justify a request for information which, as in the present 

case, occurred more than two years after the first inspections, and even though the 

Commission had already sent a number of requests for information to undertakings 

suspected of involvement in an infringement and several  months after the decision 
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to initiate proceedings. Given those factors, it must be stated that the decision at 

issue was adopted at a time when the Commission already had information that 

would have allowed it to present more precisely the suspicions of infringement by 

the companies involved.28  

In that regard, it should be noted that, according to recital 6 of the decision at 

issue, the Commission asked the appellant to answer the questionnaire in Annex I to 

that decision. As noted by the Advocate General, in essence, in point  46 of his 

Opinion, the matters referred to in that annex are extremely numerous and cover 

very different types of information . In particular, the questionnaire in the annex 

requires the disclosure of extremely extensive and detailed information relating to 

a considerable number of transactions, both domestic and international,  in 

relation to twelve Member States over a period of ten years . However, the decision 

at issue does not disclose, clearly and unequivocally, the suspicions of infringement 

which justify the adoption of that decision and does not make it possible to 

determine whether the requested information is necessary for the purposes of the 

investigation29 (emphasis added). 

The first two recitals of the decision at issue only set out an excessively brief 

statement of reasons which is vague and generic, having regard in particular to the 

considerable length of the questionnaire appended to Annex I to that decision , 

which, as is stated in recital 6 of that decision, already takes into account the 

submissions made throughout the investigation by the undertakings being 

investigated30 (emphasis added). 

43. Therefore the abovementioned case was much more complex than the case at 

issue.  Any comparison to the case at issue would be superfluous, since the present 

case did not involve a lengthy questionnaire, various member states, a 

considerable number of transactions and the requested information did not span 

over ten years and it did not even involve extremely numerous matters.  This 

demonstrates that the RFI in the abovementioned case merited precise information 

due to its great complexity. It requested a substantial amount of information from 

the suspected undertakings and the investigation had been ongoing for a 
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considerably long time during which time, a number of inspections had taken place 

and very detailed RFIs had already been issued by the Commission and answered by 

the suspected undertakings.  

2.4.2.3 ACCESS TO FILE  

44. In its replies to the SO, Falzon Group stated that: indeed, from an analysis of the 

case file of the investigation, it appears that there was no investigation into the 

market for the supply for fuel to fuel stations – rather the only people being 

investigated were Falzon Group and [Y].  No other operators of the fuel market, 

other than Falzon Group’s own customers, were approached or requested to provide 

information.  This is strongly indicative of the fact that the DG never intended to 

investigate the market for the supply of fuel 31.  

45. The Office had also sent RFIs to other fuel suppliers .   However in this regard, the 

Act states in Article 12A(5) that:  the parties notified in the statement of objections 

shall be entitled to have access to the file concerning their case following such 

notification...(Emphasis added).  It was for this reason that the Office had only 

made available the file documents which are objectively linked to the investigation.   

2.4.2.4 EQUAL OPPORTUNITY WAS PROVIDED TO BOTH PARTIES  

46. Falzon Group claimed in its replies to the SO that the Office did not consult with [X] 

on the infringement in question.   

In its replies to the SO, Falzon Group claimed that:  

(61)Further, in the same way that the DG relied on one statement made by M&N, 

it should have taken into account the equivalent statements of Falzon Group in 

order to establish whether M&N’s account of the facts could have been 

interpreted ‘unequivocally’ or were at least ‘logical’.  Additionally, however, as a 

minimum, in the same way it afforded the opportunity to M&N, the DG should 

have specifically required and provided the opportunity t o directly hear [X] 

himself, as the direct participant in the matter at issue, to state the facts as they 

occurred according to him.  This did not take place.  Had Falzon Group known 

what the real nature of the investigation was, (and notwithstanding the f act that 
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the DG did not request to hear, directly from [X], his version of events) it would 

have, at the very least, submitted a sworn affidavit by its director [X]32. 

47. The Office does not agree with this statement.  The Office provided a set of 

questions to both Falzon Group and M&N Camilleri Petrol Station and offered an 

equal opportunity to both parties to submit their views.  The letters which were 

sent to Falzon Group were addressed to [Z], of San Lucian Oil Company Limited.  It 

was naturally up to [Z] or any other company representative to hand over these 

letters to [X] and to consult with him on the questions which would concern him.   

2.5 CONCLUDING COMMENTS  

 

48. In view of the above case law, the Office considers that the preliminary 

investigation is meant to enable the Competition Authority to gather all the 

essential information and evidence.  If the rights of the addressee were to start 

from the period preceding the notification of the SO, the effectiveness of the 

investigation carried out by the Office would be undermined.  What is essential is 

that during the preliminary stages of the investigation, the undertaking concerned 

would be informed on both the legal basis and the purpose of the investigation.  In 

other words, in the present case, the Office still ensured that all rights pertaining 

to Falzon Group were safeguarded.  Moreover, Falzon Group was notified with the 

SO and was also given access to the file and this implies that both the right of 

defence and the right of the undertaking concerned to a fair legal process were 

fully protected.   
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3 ASSESSMENT 

49. Article 5 of the Act prohibits agreements between undertakings, decisions by 

associations of undertakings or concerted practices having the object or effect of 

preventing, restricting or distorting competition within Malta or any part of Malta.  

50. In addition, Article 5(1) (a) of the Act provides that:  

Subject to the provisions of this Act, the following is prohibited, that is to say any 

agreement between undertakings, any decision by an association of undertakings 

and any concerted practice between undertakings having the object or effect of 

preventing, restricting or distorting competition within Malta or any part of Malta 

and in particular, but without prejudice to the generality of this subarticle, any 

agreement, decision or practice which:  

(a) directly or indirectly fixes the purchase or selling price or other trading 

conditions...; 

3.1 RELEVANT PRODUCT AND GEOGRAPHIC MARKET  

51. In the normal course of events, the Office will usually analyse the effect of the 

anticompetitive conduct on the market by defining the relevant product market, as 

well as the geographic market and assess the market position of the undertakings 

involved in the anticompetitive conduct.  However, the DG is obliged to define the 

market in those cases where it is impossible to determine whether the agreement 

has as its object or effect the prevention, restriction or distortion of competition.  

52. This position was also held in a number of decisions and judgements both at EU and 

national levels.  In an Irish Decision (Case/Com/11/07) , the Irish Competition 

Authority stated that: 

In many cases, the Authority analyses the effect of anti -competitive conduct on 

the market in question and, for that purpose, will normally define the relevant 

product and geographic market and assess the market position of the 

undertakings involved in the anti-competitive conduct.  However, RPM and sales 

restrictions of the kind included in the BBS Restrictions, if proved, constitute 

'hardcore' competition law infringements which do not, for example, benefit from 
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either the Vertical Agreements Block Exemption or the Vertical Agreements 

Declaration - even if the market shares of the undertakings involved in such 

conduct fall below the thresholds specified in those documents . It was therefore 

unnecessary for the Authority to define the relevant market in this case: it was 

sufficient for the Authority to form the view that the evidence it had obt ained 

indicated that the BBS Restrictions involved RPM and other restrictions on 

retailers' freedom to sell the Products.  Nonetheless the authority formed the 

preliminary view in this case that, given the nature of the evidence gathered and 

the position of the products in the overall footwear sector, the BBS Restrictions 

were likely to have a not insignificant effect on competition, regardless of how the 

markets were defined.  33 (Emphasis added). 

 

53. The Office refers to another case, namely Volkswagen AG,34 where the General 

Court, similarly to the above quoted Irish Decision, stated that:  

As regards the scope of the Commission's obligation to define the relevant market 

before finding an infringement of the Community competition rules, the Court 

points out that the approach to defining the relevant market differs according to 

whether Article 85 or Article 86 (now Article 82 EC) of the Treaty is to be applied. 

For the purposes of Article 86, the proper definition of the relevant market is a 

necessary precondition for any judgment as to allegedly anti-competitive 

behaviour, since, before an abuse of a dominant position is ascertained, it is 

necessary to establish the existence of a dominant position in a given market, 

which presupposes that such a market has already been defined. On the other 

hand, for the purposes of applying Article 85, the reason for defining the 

relevant market, if at all, is to determine whether the agreement, the decision 

by an association of undertakings or the concerted practice at issue i s liable to 

affect trade between Member States and has as its object or effect the 

prevention, restriction or distortion of competition within the common market 

(Case T-29/92 SPO and Others v Commission [1995] ECR II-289, paragraph 74). 

Consequently, there is an obligation on the Commission to define the market in a 

decision applying Article 85 of the Treaty where it is impossible, without such a 
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definition, to determine whether the agreement, decision b y an association of 

undertakings or concerted practice at issue is liable to affect trade between 

Member States and has as its object or effect the prevention, restriction or 

distortion of competition within the common market 35(emphasis added). 

 

54. For a number of reasons set out below and in line with the above case-law, it is not 

necessary to define the relevant market because RPM is involved in the present 

case, which has as its object the prevention, restriction or distortion of 

competition.  It is sufficient for the Office to find evidence that the agreement in 

question had as its obvious consequence, the restriction of the buyer's ability to 

determine its resale price of diesel.  

3.2 THE INDUSTRY SUBJECT TO THE PROCEEDINGS  

55. The service concerned in this anticompetitive conduct relates to the retail sale of 

diesel to fuel stations.  With regard to the different types of fuel sold at the fuel 

stations, the Office differentiates between the product markets for the sale of 

petrol and diesel.   

56. From the customers' perspective, the types of fuel are not interchangeable as 

motorists make a decision in favour of a certain type of fuel when purchasing a 

motor vehicle with a certain type of engine.  

3.3 THE NOTION OF UNDERTAKINGS UNDER ARTICLE 5 OF THE ACT 

57. Article 2 of the Act defines an undertaking as follows: any person whether an 

individual, body corporate or unincorporate or any other entity, pursuing an 

economic activity and includes a group of undertakings . (...) The concept of an 

undertaking encompasses every entity engaged in an economic activity, regardless 

of the legal status of the entity and the way in which it is financed .36 Any activity 

consisting in offering goods or services on a given market is an economic activity. 37 

58. San Lucian Oil Company Limited, member of Falzon Group Holdings Limited, 

supplies fuel to fuel stations for a consideration. Likewise M&N Camilleri Petrol 
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Station, sells fuel to motorists for a consideration. Both San Lucian Oil Company 

Limited and M&N Camilleri Petrol Station therefore carry out an economic activity 

and are therefore regarded as undertakings within the meaning of Article 5 of the 

Act. 

3.4 THE NOTION OF AN AGREEMENT 

3.4.1 ARGUMENTS OF FALZON GROUP  

59. Falzon Group submits that the Office fails to prove the existence of an ‘agreement’ 

as required by Article 5 of the Act. The main arguments of Falzon Group on this 

point are the following: 

(41) The first issue in the present case is that the DG had to determine and show a 

‘concurrence of wills’ between Falzon Group and M&N to apply a fixed resale price 

of Eur. 1.35 which would trigger the existence of an agreement in the meaning of 

Article 5 CA. 

(42) It is well established in the case law that for there to be an agreement within 

the meaning of Article 101 TFEU the DG must show that Falzon Group and M&N 

have expressed their joint intention to conduct themselves on the market in a 

specific way. On the other hand, it is also clear from the case-law that unilateral 

conduct of either of the parties escapes the prohibition of this Treaty provision.  

The CJEU has described ‘an agreement’, in the following terms:  

“[A]n agreement between undertakings within the meaning of [Article 101] must 

be based upon the direct [ie, written or oral] or indirect [ie, it is inferred fro m a 

course of conduct] finding of the existence of the subjective element that 

characterises the very concept of an agreement, that is to say a meeting of minds 

between economic operators.”  

(43) In the first place, therefore, the CJEU, expressly requires, that there is a 

meeting of minds of the parties to restrict or hinder competition.  As the 

Commission has also put it “the critical element in the existence of a concurrence 

of wills, and neither the form of the agreement, nor the existence of contractual 

penalties or enforcement measures are relevant”.  



31 

 

(44) It is also apparent from the case law of the European Courts that in 

determining a ‘concurrence of wills’ there needs to be an anti -competitive offer 

which requires acceptance for it to be activated: “i t is necessary that the 

manifestation of the wish of one of the contracting parties to achieve an anti -

competitive goal constitutes an invitation to the other party, whether express or 

implied, to fulfil that goal jointly, and that applies all the more whe re... such an 

agreement is not... in the interests of the other party...”  

(45) In reviewing the body of case law on the existence or otherwise of an 

agreement in this sense, Falzon Group notes, the Commission and the European 

Courts have established (i) the existence of an autonomous agreement 

automatically in those cases where both parties have made written stipulations 

regarding a particular anti-competitive conduct; (ii) where there were written 

stipulations on the supplier’s side only so that it was necessary to prove the 

distributor’s acquiescence by other means; and finally (iii) where neither of the 

parties made written or oral stipulations it was necessary to rely on tacit 

agreement at both ends.  

 (51) In the DG’s preliminary view, it has “evidence”  – in the semblance of an email 

dated 17 November 2015 whereby M&N states the facts of this case as understood 

by it –which shows that after M&N started charging Eur 1.33 per litre of diesel, 

Falzon Group, through its company director, pressured M&N into r everting to a 

maximum price of Eur. 1.35. According to the DG this “ [e]vidence shows that the 

fuel station complied with such restriction, restoring the maximum retail 

price...after being warned by the supplier, thereby showing in the opinion of the 

Office the existence of an agreement...” 

(52) Therefore, the DG postulates, in the absence of direct proof of an agreement, 

that it is sufficient evidence for the purposes of Article 5 CA, that the mere 

adjustment of a resale price by an undertaking – M&N, inevitably constitutes 

acquiescence to a purported coercive offer by another undertaking – Falzon 

Group. 

(53) Falzon Group refutes having pressured or obtained a fixed resale price 

applicable by M&N. Falzon Group denies having any conversation centred on the 

retail price of Eur 1.35 at which M&N must sell diesel.  It maintains that the DG 
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has given the concept of an agreement within the meaning of the CA an 

interpretation which does not follow the precedents in EU case law.  The DG’s 

preliminary findings fail to establish a common anti-competitive plan by the 

parties equivalent to the requisite ‘concurrence of wills’ within the meaning of 

Article 5(1) of the CA.  Falzon Group further submits that no element can be 

clearly pinpointed as evidence as to whether or not Falzon Group imposed a resale 

price of Eur 1.35 and that therefore, the DG has not properly discharged the 

burden of proof to the requisite legal standard.  On the contrary, the evidence 

adduced by Falzon Group will show normal discussions between a su pplier and 

distributor within the context of what was, at the time , a newly established 

vertical relationship between Falzon Group and M&N.  

(54) First, Falzon Group submits that according to the European Courts there can 

be no ‘acceptance’ without an ‘offer’ to pursue an anti -competitive goal: offer + 

acceptance= agreement.  The DG, therefore, cannot circumvent this requirement 

for the finding of an agreement by applying an inverse rule: agreement= 

acceptance + offer.  That is, it cannot infer an agreement simply from the conduct 

of or the fact of implementation by M&N. The European Courts require more: 

critically, a ‘concurrence of wills’ between Falzon Group and M&N.  

(55) According to the logic of the case law on the notion of an agreement, the 

absence of an invitation from the supplier to its distributors to achieve its goal 

necessarily defeats any finding of agreement.  The European Courts have assessed 

whether the fact of implementation is a direct consequence, a priori, of a 

unilateral policy to adopt anti-competitive behaviours.  Once a unilateral policy 

was found the European Courts then went on to assess whether the distributors 

expressly or tacitly acquiesced to the offer to adopt that policy in order to 

establish the requisite agreement or concurrence of wills.  

(56) Indeed, the European Courts’ judgements on the existence of an agreement 

have all been spurred by the anti-competitive conduct of the supplier in the first 

place.  In Sandoz, invoices constituted the offer imposing an export ban; in BMW 

Belgium it was circulars; in Volkswagen I, amongst others, the introduction of 

special rules to calculate a quarterly bonus;  in Volkswagen II non-binding price 

recommendations concerning retail prices and discounts; and in Bayer a policy to 

reduce supplies to discourage parallel imports.  
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(57) Falzon Group refers to Bayer on the cogency of this approach.  The General 

Court upon the repudiation by Bayer as a supplier of a planned and imposed anti -

competitive conduct, proceeded to examine whether the Commission had correctly 

assessed the conduct of both parties to the requisite legal standard.  Regarding 

the supplier, the Court concluded not only that there was no imposition of an anti-

competitive conduct but that neither did it seek to obtain any form of agreement 

from the wholesalers concerning the implementation of that conduct.  It then 

proceeded to look at the conduct of Bayer’s wholesaler’s and  found no evidence of 

coercion or other forms of inducement.  This showed that the success of Bayer’s 

policy of restricting supplies did not depend on the wholesalers’ assistance and 

compliance but was purely a unilateral initiative.  

(58) In this case, Falzon Group notes that for the purpose of the investigation the 

DG requested the involved parties to produce information on the course of the 

events under consideration.  The given statement by M&N in an email of the 17 

November 2015 together with an advert isement in the Times of Malta of the 27 

January 2015 and the higher price applied on the market on that same day 

constitutes the evidence on which the DG reached the preliminary conclusion that 

an infringement of Article 5 CA had taken place. According to the DG, an 

agreement with the intention to maintain a resale price of Eur 1.35 was reached 

among the parties after Falzon Group pressured M&N (allegedly) on the telephone 

on the 27 January 2015.  The agreement, according to the DG, could be inferred by 

the market behaviour of M&N since after that phone call it adjusted the retail 

price. 

(64) Falzon Group has asserted during the course of this investigation that there 

was no policy to adopt RPM on its part much less an invitation extended or a 

requirement imposed upon M&N to apply RPM.  With respect to that telephone 

conversation it is obvious at least to Falzon Group, that a supplier and a 

distributor would discuss on such an occasion the highly advertised cheaper price 

of diesel, especially, within the market context under consideration.  Falzon Group 

has explained and always maintained as shown in its replies to the Office on 18 th 

February 2015 and 30 September 2015, under point 4 and reiterated at point 7 

respectively, that its discussion with M&N was always in the sense that: 
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“[.........................................................................................................................

............................................................................................................... .............

............................................................................................................................

..........................................................................................................] .”  

Therefore, there was absolutely no discussion with its distributors on retail prices 

of diesel; indeed there didn’t need to be  [....................................................] .  

Within this context, therefore, [X] elucidates in his affidavit that: “L-ilment tieghi 

ma [Y] kien li peress li fil-gurnal deher li kien wahhal kartellun quddiem il -fuel 

station tieghu bil-kliem cheaper diesel San Lucian, kien qed jaghti impressjoni li 

kien qed jixtri d-diesel minghand San Lucian bi prezz sostanzjalment irhas milli 

verament kien qed jinxtara u dan ma kienx minnu.”  

(65) Consequently, Falzon Group argues, the DG could not ‘speculate’ much less 

infer from the simple fact that although a conversation between supplier and 

distributor had indeed taken place the parties had agreed on the specific resale 

price of Eur 1.35.  Nor is the fact of the adjustment of prices itself ‘sufficient’ 

conclusive evidence of an explicit exchange on the maintenance of a resale price 

either. 

(66) The law is very clear that mere discussions on retail prices are not sufficient 

to amount to RPM: they are part of the normal commercial discourse between a 

supplier and distributor. By contrast, the DG seems to have taken a much stricter 

approach, essentially prohibiting any discussions on retail prices in a vertical 

relationship.   

(67) With specific reference to fixing of retail prices, Falzon Group refers the DG to 

JCB, where it is instructive to note that, although the General Court a cknowledged 

that JCB “exercised an influence over the fixing of retail prices” and that the price 

recommendations were even “strongly indicative,” nevertheless, the Court 

reversed the Commission’s finding that JCB had fixed resale prices because 

distributors were not subject to a binding “strict body of rules on retail prices” and 

there was no indication of coercion.  Indeed the Commission’s conclusion was 

deemed ‘unwarranted in the light of the factual evidence adduced to support it’ 

and that the ‘single piece of information’ was not sufficient to support the fixing 

of the retail prices imposed by JCB.  Indeed [X]confirms in his affidavit that:  



35 

 

“...meta jiena cempilt lil-[Y] ta’ M&N Camilleri Service Station, fl-ebda hin ma 

ghedtlu biex jerga jgholli l-prezz tad-diesel li kien qieghed ibigh.  Fil-fatt ahna 

m’ghandna l-ebda dritt niddettaw lis-service stations li lilhom inbieghu d-diesel 

b’liema prezz ghandhom ibieghuh huma, u huma liberi jiddeciedu l -margni minima 

ta’ profitt li ghandhom japplikaw (pero mhux il-margni massima, li hija stabilita 

mir-regolatur tal-prezzijiet f’dan is-settur, ir-Regulator for Energy and Water 

Services (qabel il-Malta Resources Authority). Fl-opinjoni tieghi, pero`, ma kienx 

hemm raguni logika ghaliex M&N Camilleri Service Station rahhas il-prezz tad-

diesel ta’ San Lucian u mhux ukoll tal-kompetitur taghna meta 

[................................] , u jien dan il-kliem ghidtu ukoll lil-[Y] fit-telefonata 

msemmija.” 

(68) Besides by inferring an agreement from the assertions of one of  the parties 

alone, the DG has adopted a stricter standard than warranted, as compared to the 

prevailing EU precedent.  In the absence of direct evidence of an agreement, the 

European Courts have denied the existence of an agreement based on statements 

or the subjective perception of a supplier’s dealers. Falzon  Group, in particular, 

refers to Volkswagen I at paragraph 72, Bayer at paragraph 106, and Opel at 

paragraph 81.   

(69) It follows that in the absence of a coercive offer by Falzon Group’s that is 

proven by the DG to have taken place, M&N’s conduct of adjusting the retail price 

cannot be the sole means of corroborating the existence of an acceptance of an 

agreement between Falzon Group and M&N. Falzon Group argues that this is 

particularly relevant in the case of the alleged RPM agreement. 

(70) The requirements for demonstrating concurrence vary depending on whether 

the supplier is capable of implementing his policy unilaterally, or if his 

distributors’ co-operation is required. If the latter, an agreement will only be 

deemed to exist where there is evidence of compliance by the distributors. 

However, contrary to the case of a policy of impeding parallel trade, for instance, 

where the supplier may unilaterally reduce supplies, equivalent to the actual  

demand of a particular territory, without the cooperation of its distributor s, in the 

case of RPM, the supplier will always need the cooperation of the distributor.  It is 

the distributor who must adjust the retail price. According to the DG’s postulation , 

consequently, on the fact of implementation alone, there will always be RPM in 
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the meaning of Article 5 CA. The acceptance by M&N to adjust the retail price, 

establishes an agreement even where Falzon Group did not require the latter to 

employ RPM.  Put another way, if for the sake of argument, Falzon Group had to 

merely recommend a retail price and M&N of its own volition decides to adhere to 

that price, according to the DG’s postulation , again, on the fact of implementation 

alone, there will always be RPM in the meaning of Article 5 CA. 

(71) Therefore, according to Falzon Group, the DG could not merely rely on 

evidence in the formulation of an email submitted to the DG ten months after the 

alleged facts occurred as understood by M&N. It remained incumbent on the DG to 

go one step further and cross-check a suspicion of infringement against other 

facts and evidence of the case. 

(72) In the first place, in line with the Commission’s thinking, DG asserts that RPM 

may arise even as a result of pressure from the supplier. In this regard, the 

Guidelines on Vertical Restraints suggest ascertaining ‘the level of coercion 

exerted’ to enforce the required price. The DG, however, did not engage in any 

detailed analysis of the ‘’level of coercion exerted” as suggested by the Guidelines. 

On the contrary, the DG completely overlooked the fact that the level of coercion 

or pressure allegedly exerted by Falzon Group could hardly point towards a policy 

of RPM: the supply of diesel was not conditional on RPM; 

[...........................................................................................................................

..............................................................]  and there was no ex post monitoring 

system on the final resale price. On the contrary, Falzon group argues, that the 

cessation of business relations with a new distributor is hardly congruent with a 

scenario of having successfully achieved an alleged RPM agreement with the same 

distributor. 

(73) Secondly, the DG made no allegation of RPM agreements relating to any 

other diesel suppliers or distributors, notwithstanding the consistent adherence by 

all other diesel distributors to the exact  same retail price of Eur 1.35 as that 

employed by M&N. This should have compelled the DG, at the very least, to verify 

that the only plausible theory for M&N to adjust its retail price in line with its 

competitors was, in fact, a result of an RPM agreement. Indeed, Falzon Group 

argues that DG’s theory of harm that postulates a higher retail price is inherently 

implausible, given the market context.  
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(74) In his affidavit [X] explains: 

‘’..., il – prezz li bih kien qed jixtri d diesel ta’ San Lucjan M&N Camill eri Service 

station [..................................................]  u ghalhekk ma seta qatt jiggustifika t – 

tnaqqis daqshekk sostanzjali li ghamel [Y].” 

To this end, Falzon Group submits economic evidence in Annex II that the retail of 

fuel market has a great deal of similarities to what is coined in economic terms as 

a ‘perfectly competitive’ market structure. Such markets are dominated by perfect 

information and by the fact that individual retailers are price takers of the 

industry price set by the market.  From an economic theory stand-point, it is 

shown that M&N misinterpreted a price signal and assumed that it was in addition 

to its profit mark-up. This was based on the lack of comprehension of information 

provided in relation to Falzon Group’s [.........................] . Upon realising this 

misinterpretation and the adopted strategy of having a loss leader, M&N had no 

other option but to correct its previous irrational economic behaviour and adjust 

the price accordingly.   

(75) In the light of the economic evidence presented and in line with the case law, 

Falzon Group maintains that the DG’s preliminary findings of an alleged RPM 

agreement are unsafe or at least insufficiently proved.  

3.4.2 THE RESPONSE OF THE OFFICE 

60. An agreement for the purposes of Article 5 of the Act can arise where a distributor 

or a retailer either expressly accepts a restriction of competition imposed by the 

supplier, or tacitly accepts it by falling in with the required conduct.  A concurrence 

of wills is established or inferred from that acceptance. 

61. The main test to establish an agreement is whether there has been a concurrence 

of wills between at least two parties. The agreement must constitute a faithful 

expression of the intention of the parties. If there is no explicit agreement in writing or in 

the form of a contract, which expresses the joint intention or concurrence of wills of the 

parties to conduct themselves in a specific way, acquiescence is enough to give rise to an 

agreement for the purposes of Article 5 of the Act and Article 101 TFEU.  Acquiescence 

to a unilateral policy can occur either tacitly or expressly.  In the present case, the facts 

demonstrate a case of tacit acquiescence.  Tacit acquiescence occurs where one party 
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requires the cooperation of the other party for the implementation of a unilateral policy 

and the other party complies with that requirement by implementing that policy in 

practice.  

62. In Volkswagen II38, the CJEU stated that:  

The will of the parties may result from both the clauses of the dealership 

agreement in question and from the conduct of the parties, and in particular from 

the possibility of there being tacit acquiescence by the dealers in a call from the 

manufacturer.39 (Emphasis added).  

63. In Bayer40, the General Court held that:  

A distinction should be drawn between cases in which an undertaking has adopted 

a genuinely unilateral measure, and thus without the implied or express 

participation of another undertaking, and those in which the unilateral character 

of the measure is merely apparent . Whilst the former do not fall within Article 

[101(1) TFEU], the latter must be regarded as revealing an agreement between 

undertakings and may therefore fall within the scope of that article. That is the 

case, in particular, with practices and measures in restraint of competition which, 

though apparently adopted unilaterally by the manufacturer in the  context of its 

contractual relations with its dealers, nevertheless receive at least the tacit 

acquiescence of those dealers.41 (Emphasis added).  

64. In Peugeot Nederland42, the General Court confirmed that proof of a tacit 

acquiescence in relation to a given unilateral behaviour was the minimum standard 

for establishing an agreement under Article 101(1) TFEU.  

65. The Commission Guidelines on Vertical Restraints 43 [hereinafter ‘Vertical 

Guidelines’] also provide guidance on when explicit or tacit acquiescence of the  

distributor to the unilateral policy of the supplier may amount to an ‘agreement’ 

between undertakings for the purpose of Article 101 TFEU. 44  The Vertical 
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Guidelines state that in the case of vertical agreements, there are two ways in 

which acquiescence to a particular unilateral policy can be established:  

 First, the acquiescence can be deduced from the powers conferred upon the 

parties in a general agreement drawn up in advance. If the clauses of the 

agreement drawn up in advance provide for or authorise a party to adopt 

subsequently a specific unilateral policy which will be binding on the other party, 

the acquiescence of that policy by the other party can be established on the basis 

thereof. 

 Secondly, in the absence of such an explicit acquiescence, the Commission 

can show the existence of tacit acquiescence. For that it is necessary to show 

first that one party requires explicitly or implicitly the cooperation of the other 

party for the implementation of its unilateral policy and second that the other 

party complied with that requirement by implementing that unilateral policy in 

practice. (Emphasis added).  

 […] [F]or vertical agreements, tacit acquiescence may be deduced from the 

level of coercion exerted by a party to impose its unilateral policy on the other 

party or parties to the agreement in combination with the number of distributors 

that are actually implementing in practice the unilateral policy of the supplier. For 

instance, a system of monitoring and penalties, set up by a supplier to penalise 

those distributors that do not comply with its unilateral policy, points to tacit 

acquiescence with the supplier’s unilateral policy if this system allows the 

supplier to implement in practice its policy  (emphasis added). 

66. As stated in ‘Vertical Agreements in  EU Competition Law’,45 That Commission 

statement appears to be a corollary to the Court’s settled case law that an 

undertaking which participates with others in anti -competitive behaviour cannot 

justify its behaviour by relying on the fact that it did so under pressure from the 

other participants.  Such undertaking should have complained to the competent 

authorities about the pressure brought to bear on it. On that view, a company being 

coerced by another company to adopt a unilateral policy should not yiel d to that 

pressure but must bring it to the attention of the authorities .  As will be seen from 
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the evidence below gathered by the Office, [Y] reacted as a consequence and 

reverted to the maximum price of €1.35 after receiving a pressuring telephone call.  

67. The fact that an undertaking may have participated only under pressure from other 

undertakings does not mean that it is not party to the agreement. 46 Therefore the 

fact that an undertaking was under pressure to participate in an agreement , will 

not vitiate its consent for the purposes of Article 5 of the Act.  

68. In addition to the above, it was claimed in Anic47 that: [A]n infringement ... may 

result not only from an isolated act but also from a series of acts or from 

continuous conduct48 (emphasis added).  The Office also refers to the ruling of CJEU 

in T-Mobile Netherlands49 where the court held that for there to be an 

infringement of Article 81 (now Article 101 TFEU), it is sufficient if the illegal 

agreement was the result of a single contact or a one-time contact. In fact in this 

case, the Court held that: ...there is a presumption of a causal connection between 

the concerted practice and the conduct of the undertaking on that market, even if 

the concerted action is the result of a meeting held by the participating 

undertakings on a single occasion50 (emphasis added). 

69. Therefore this demonstrates that if RPM occurs on one single occasion, it is enough 

to find an infringement of competition law.  

3.5 THE AGREEMENT BETWEEN THE UNDERTAKINGS CONCERNED  

3.5.1 EVIDENCE AND COMMUNICATIONS BETWEEN THE PARTIES 

70. The evidence available to the Office in respect of the agreement between Falzon 

Group and M&N Camilleri Petrol Station is set out below.  

71. Firstly, [X] does not dispute the fact that the phone call took place, as he confirmed 

in the second paragraph of his affidavit, attached with the replies to the SO.  He 

admits: Jiena involvejt ruhi personalment f’dan il-kaz nhar is-27 ta’ Jannar 2015 

meta jiena cempilt lil-[Y] ta’ M&N Camilleri Service Station wara artiklu li deher 

fuq il-gurnal The Times of Malta (emphasis added). 
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72. In its replies to the RFI dated 23 rd October 2015, Falzon Group in relation to the 

statement which appeared on the Times of Malta, claimed that the statement is not 

correct since [Y] was not requested to restore price but was merely asked not to  

give the (wrong) impression that he was purchasing diesel from them at a cheaper 

price and that a couple of fuel stations called at the office and inquired whether 

M&N Camilleri was being given a cheaper price . 

73. This was also reiterated in the third paragraph of his affidavit, when [X] claimed 

that: 

l-ilment tieghi ma [Y] kien li peress li fil-gurnal deher li kien wahhal kartellun 

quddiem il-fuel station tieghu bil- kliem cheaper diesel san Lucian, kien qed jaghti 

impressjoni li kien qed jixtri d-diesel minghand San Lucian bi prezz sostanzjalment 

irhas milli verament kien qed jinxtara u dan ma kienx minnu.  Din kienet tkun 

impressjoni hazina ghaliex fil-fatt, il-prezz li bih kien qieghed jixtri d-diesel ta’ San 

Lucian M&N Camilleri Service Station [....................] u ghalhekk ma seta` qatt 

jiggustifika t-tnaqqis daqshekk sostanzjali li ghamel [Y].  Jiena ghidt lil [Y]  li 

m’ghandux jaghti din l-impessjoni ghax hija impressjoni zbaljata (emphasis 

added). 

74. In the fourth paragraph of his affidavit, [X] states that: Fil-fatt din it-telefonata 

saret wara li rcevejna xi lmenti minghand service stations [...............] li hadu l-

impressjoni mill-gurnal imsemmi li M&N Camilleri kien qed jinghata d-diesel minn 

San Lucian bi [.................................... ].  Din l-impressjoni huma haduha mill-

ammont ta’ rohs applikat minn M&N Camilleri Service Station kif ukoll mill -kliem 

tal-kartellun imsemmi. Din kienet impressjoni zbaljata peress li  

[.......................................] .  

75. In the fifth paragraph of his affidavit, [X] continued stating that: nikkonferma li 

meta jiena cempilt lil [Y] ta’ M&N Camilleri Service Station, fl-ebda hin ma ghedtlu 

biex jerga jgholli l-prezz tad-diesel li kien qieghed ibiegh.  Fil-fatt ahna m’ghandna 

l-ebda dritt niddettaw lis-service stations li lilhom inbieghu d-diesel b’liema prezz 

ghandhom ibieghuh huma,u huma liberi jiddeciedu l -margni minima ta’ profitt li 

ghandhom japplikaw (pero’ mhux il-margni massima, li hija stabilita mir-regolatur 

tal-prezzijiet f’dan is-settur, ir-Regulator for Energy and Water Services (qabel il -

Malta Resources Authority).  Additionally, [X] complained with [Y] about this 
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advertised price, claiming that: ... pero` ma kienx hemm raguni logika ghaliex 

M&N Camilleri Service Station rahhas il -prezz tad-diesel ta’ San Lucian u mhux 

ukoll tal-kompetitur taghna [....................................] , u jien dan il-kliem ghidtu 

ukoll lil [Y] fit-telefonata msemmija  (emphasis added). 

76. In addition to the above, in paragraph 64 of its replies to the SO, Falzon Group 

states that, with respect to that telephone conversation it is obvious, at least to 

Falzon Group, that a supplier and distributor would discuss on such an occasion 

the highly advertised cheaper price of diesel, especially within the market context 

under consideration  (emphasis added).   

77. In its reply to the RFI dated 3 rd March 2015, [Z] of Falzon Group inter alia stated 

that, Falzon Group does not impose any retail price on any of its clients, and neither 

has it felt the need to recommend any retail price at which products should be sold. 

No third party has ever imposed on Falzon Group any need to 

recommend/impose/enforce any such retail price. There have not been any 

discussions or communications purporting to impose or enforce any pricing at 

wholesale or retail level with other entities, private or public .  

78. Falzon Group also asserted that no threats or other forms of coercion were 

imposed.  When asked whether any member of Falzon Group had removed any 

stickers from the pumps at M&N Camilleri Petrol Station, Falzon Group replied 

that it is standard procedure that once its relationship with a client is terminated, 

Falzon Group removes all stickers from the pump so there would be no risk of 

diesel which belongs to a third party, to be marketed and sold as its own diesel  

(emphasis added). Falzon Group also confirmed that this is also in accordance with 

MRA requirements.    

79. In the RFI dated 10 th November 2015, the Office asked [Y] of M&N Camilleri Petrol 

Station, whether the statement published on the websi te of the Times of Malta on 

27th January 2015, was given by [Y] and whether it was correct. 

80. [Y] replied that, the statement was given by me to the news paper it is correct as 

Falzon sales girl have promised us to give us a profit margin of an 

[...............................]  and they would give it to us by [...................................]  

then after seeing the news [X] called me and said that our agreement was over so 

that's why we had to put back the price of 1.35  (emphasis added).  
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81. In its RFI, the Office asked [Y] to give a chronology of events.  [Y] explained as 

follows:  

Weeks before approximately in the beginning of January a sales girl from Falzon 

Group have come to our station to promote there Fuel (diesel) and said to us that 

if we buy diesel from them they was going to give us 

[..................................................................] . Please Note that all was given to us 

by only the word of mouth.  

We so decided to purchase from Falzon group their diesel and to lower the price  of 

it as to increase their sales. Then after we done everything as MRA ask us to do to 

show the product name on the notice board and from how the fuel is purchased 

from, and showing the price and also show a sticker on the pump which is stated 

in our licence. Stickers of the pump was given from Falzon Group while those on 

the notice board where paid by us. We had to do some extra  arrangement into our 

computer as two diesel product where going to be sold from the station which 

where Enemed and San Lucian. We have chose a pump on our station and a tank 

attached to it after it was empty from previous fuel   Basically all was done 

correctly and we thought that there wont be any problems, We opened up in the 

morning with all set ,lower price and fuel in the tank  for the new diesel San 

Lucian. Times of Malta had made an article about the new price and our decision.   

At between 7am -9am I have received a call from [X] that said to me that I did 

wrong and to remove the stickers which had his brand on and that what we have 

talked about was over. I went to the petrol station covered his brand from 

notice board and put back the price back as it was like the enemed price.  

However I didn't removed the sticker from the Fuel Pump Despencer as the clients 

should know which product they are buying. But after The sales girl came to our 

fuel station and removed the sticker herself from the pump which I was told by 

my Attendant as I wasn't there the fuel have finished that day or the day after as 

we haven't had much as for to have a try and see the clients feedback. Then we 

were questioned by MCCAA on the incident (emphasis added).  
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3.6 THE BURDEN AND STANDARD OF PROOF 

3.6.1 ARGUMENTS OF FALZON GROUP 

82. The following were the arguments put forward by Falzon Group in its replies to the SO, 

regarding the burden and standard of proof.  

(46) As a general rule, the burden of proof lies on the Commission which must first 

bring evidence to the requisite legal standard of an agreement.  Moreover, as was 

stated in Volkswagen II, reversing the burden of proof of a breach of the 

competition rules would violate the principle of presumption of innocence.  

(47) This consequently means, according to Falzon Group, that it does not 

necessarily have to go so far as to show that the DG’s assertions are wrong. But 

merely that they are unsafe or insufficiently proved.   

(48) As for the standard of proof required by the DG it is under a duty to produce 

sufficiently ‘precise and consistent evidence’ to support the firm conviction that 

the alleged infringement took place.  The evidence must also be logical or 

convincing and cannot be based on ‘ill founded speculation’.  Accordingly the 

European Courts have annulled decisions of the Commission when the evidence 

submitted was insufficient or could have been interpreted equivocally.  

Furthermore any doubt in the DG’s evidence to prove an infringement of 

competition rules has to be construed in favour of Falzon Group.  

(49) Falzon Group also refers to the General Court’s assertion (albeit in the 

context of a cartel) that if the Commission cannot base the proof of incriminating 

facts exclusively on statements of the accused, or on the statements of other 

accused undertakings, the Commission’s burden of proving conduct contrary to 

Article 101 TFEU is unsustainable.  

(50) in its preliminary findings the DG seems to have inferred the existence of an 

illegal agreement in terms of Article 5 of the CA, from (i) the implementation of a 

maximum retail price by M&N (ii) allegedly required by Falzon Group, ostensibly 

made during the course of a telephone call between the parties on the 27 January 

2015. This, (iii) based on the fact according to M&N, that in default, it was warned 

by Falzon Group that it would not be able to claim the benefit of an increased 
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profit margin promised to it at the end of the month of January 2015. Whilst 

Falzon Group refutes these facts as seemingly established by t he DG, it also 

submits that the DG has not satisfied the tests required by law to prove that there 

was in fact such an agreement.  

83. In its replies to the SO, Falzon Group also argued that: 

(59)In the first place, with respect to the sole statement of the 17  November 2015 

produced by M&N and which forms the basis of the DG’s preliminary finding, 

Falzon Group submits that it is neither ‘precise’ nor ‘consistent’ and in any event 

of no probative value.  In this regard, Falzon Group refers to inconsistencies in the 

sole statement given by M&N at question 3 in its only reply to the DG’s RFIs.  M&N 

gives a summary of the actions taken leading up to the morning of the 27 January 

2015, when he allegedly started supplying Falzon Group diesel for the first time: 

“We opened up in the morning with all set, lower price and fuel in the tank for the 

new diesel San Lucian”.  In actual fact M&N was supplied with Falzon Group diesel 

on 16 January 2015 [...............]and again on 21 January 2015 [...............], 

meaning that he had been selling Falzon Group diesel for some time before it 

decided to adjust the retail price.  The inference, therefore, that he was given the 

opportunity and was all set to decrease the retail price only on the 27 January 

2015 is false. Copies of both invoices relating to these supplies were given to the 

DG.  The invoice dated 16 January 2015, however, does not form part of the DG’s 

investigative file on the basis of which the SO was based.  

3.6.2 THE RESPONSE OF THE OFFICE 

84. The Office starts by making reference to Siemens,51 where it was stated that:    

Thus, the Commission must show precise and consistent evidence in order to 

establish the existence of the infringement (Dresdner Bank and 

Others v Commission, paragraph 44 above, paragraph 62) and to support  the firm 

conviction that the alleged infringements constitute appreciable restrictions of 

competition within the meaning of Article 81(1)  EC (Joined Cases T-185/96, 

T-189/96 and T-190/96 Riviera Auto Service and Others v Commission [1999] ECR 

II-93, paragraph 47).   
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46 

 

However, it is not necessary for every item of evidence produced by the 

Commission to satisfy those criteria in relation to every aspect of the 

infringement. It is sufficient if the set of indicia relied on by the institution, 

viewed as a whole, meets that requirement  (see Dresdner Bank and 

Others v Commission, paragraph 44 above, paragraph 63, and the case-law cited) 

(emphasis added). 

Moreover, as anti-competitive agreements are known to be prohibited, and are 

known as a result to be implemented clandestinely, the Commission cannot be 

required to produce documents expressly attesting to contacts between the 

traders concerned. The fragmentary and sporadic items of evidence which may be 

available to the Commission should, in any event, be capable of being 

supplemented by inferences which allow the relevant circumstances to be 

reconstituted. The existence of an anti-competitive practice or agreement may 

therefore be inferred from a number of coincidences and indicia which, taken 

together, may, in the absence of another plausible explanation, constitute 

evidence of an infringement of the competition rules  (Dresdner Bank and 

Others v Commission, paragraph 44 above, paragraphs 64 and 65, and Joined 

Cases C-204/00 P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00 P and 

C-219/00 P Aalborg Portland and Others v Commission [2004] ECR I-123, 

paragraphs 55 to 57).52 (Emphasis added). 

85. The Office makes particular reference to Napp53.  In this case, the UK Competition 

Commission Appeal Tribunal stated that the burden of proof of an infringement lies 

with the Competition Authority. However, this fact does not preclude the 

competition authority from relying, where appropriate on inferences or evidential 

presumptions.  More specifically, the Competition Commission Appeal Tribunal 

stated that:  

[t]hat approach does not in our view preclude the Director, in discharging the 

burden of proof, from relying, in certain circumstances, from inferences or 

presumptions that would, in the absence of any countervailing indications, 

normally flow from a given set of facts , for example (...) that an undertaking‘s 
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presence at a meeting with a manifestly anti -competitive purpose implies, in the 

absence of explanation, participation in the cartel alleged (…) (emphasis added)54. 

86. In this case, the Office has collected direct evidence in the form of statements and 

replies from the undertakings concerned. In both cases, the Office has evidence of 

direct statements from the parties concerned, who spoke from personal knowledge 

of the facts, giving their version of events.  The Office considers that evidence to be 

particularly of great probative value since these statements were given by the 

parties which were involved in the incident.  

87. The Office considers that the version of events given by [Y] remained consistent throughout 

the investigation, confirming the newspaper article published in January 2015 even at a 

much later stage of the investigation, when he reiterated the same facts yet again in 

November 2015.  

88. The statements given by both parties prove that [X] did in fact contact [Y] and 

argue with him on the prices charged by the latter.  [X] was particularly intrusive 

when he also told [Y] that he had no logical reason to reduce the retail price 

charged on the diesel of San Lucian and to instruct  [Y] to amend the advertisement 

which was showing the cheaper price of diesel.   

89. Indirect evidence which surrounds this case also points in favour of the statements 

given by [Y] and towards their credibility:  

 In particular, the Office would like to point out the fact that [Y] alleged 

that [X] told him to remove the stickers which had his brand on when 

the tanks still had fuel from San Lucian Oil Company.  It was specifically 

alleged that a sales girl came to our fuel station and removed the sticker 

herself from the pump. Falzon Group also commented on this issue in its 

replies to the RFI, when asked whether any member of Falzon Group 

had removed any stickers from the pumps at M&N Camilleri Petrol 

Station, replying that it is standard procedure that once its relationship 

with a client is terminated, Falzon Group removes all stickers from the 

pump so there would be no risk of diesel which belongs to a third party, 

to be marketed and sold as its own diesel .   The Office considers that 
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this statement given by Falzon Group further corroborates the version 

of events given by [Y], that indeed a representative of Falzon Group did 

in fact remove the stickers. Therefore this further indicates that 

through the phone call, [X] exercised added pressure on [Y] to remove 

the sticker despite the tank still being filled with diesel from San Lucian.  

 [X] intruded by demanding [Y] to amend the advertisement.  The Office 

considers that [X] was not satisfied with the price of €1.33 being shown 

on the board, as otherwise he would have simply asked [Y] to change 

the wording of the advertisement if it was misleading, but to maintain 

the lower price being advertised at €1.33, if [Y] wanted to charge this 

price. Instead [X] in his affidavit clearly stated that: fl-opinjoni tieghi, 

pero, ma kienx hemm raguni logika ghaliex M&N Camilleri Service 

Station rahhas il-prezz tad-diesel ta’ San Lucian u mhux ukoll tal -

kompetitur taghna meta [.....................], u jien dan il-kliem ghidtu 

ukoll lil [Y] fit-telefonata msemmija (emphasis added).  Thus this 

statement denotes that [X] had an issue with the price of €1.33  which 

was being charged by [Y], due to the negative reactions of other 

retailers who bought diesel from Falzon Group. 

90. From the discourse which took place between [X] and [Y]and the pieces of evidence 

quoted above regarding the communication which took place between [X]and [Y], 

the Office has the firm conviction that [Y] acted under pressure when he reverted 

to the price of €1.35 per litre of diesel, because [X] warned [Y]that the increased 

profit margin would be withdrawn.  The Office considers that the evidence 

collected in the present case is both logical and convincing.  The totality of 

evidence which the Office collected demonstrates that an RPM agreement was 

concluded between M&N Camilleri Petrol Station and Falzon Group.  Therefore the 

evidence collected is sufficient enough to prove an infringement of competition 

rules. 

91. The Office considers the version of events as given by [Y] to be credible, sound and 

reliable, after it reviewed all statements given by both parties in their totality.   The 

Office believes that [Y] had no reason to revert to the price previously charged, had 

it not been for a promise which was given by [X] to [Y].  The Office received replies 

from [Y], which were also made available in the access to file,  which prove that he 
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complied with such restrictions, thereby forming an agreement between 

undertakings to indirectly fix the selling price of diesel.  

92. The Office considers that from all the indicia taken together, the above constitutes 

evidence of an infringement of the competition rules.   

3.7 THE OBJECT OR EFFECT – THE PREVENTION, RESTRICTION OR DISTORTION OF 

COMPETITION WITHIN MALTA 

3.7.1 ARGUMENTS OF FALZON GROUP55 

 (76) Without prejudice to its submission on the DG’s finding of an agreement , 

Falzon Group also submits that the Office cannot assess an agreement in the 

‘abstract’ but it must be linked to  a restriction of competition, irrespective of 

whether by its ‘object’ or, by ‘effect’.  

(77) In regard to the ‘restriction of Competition’ criterion the DG is of the view 

that the alleged RPM imposed by Falzon Group on M&N is an intended restriction 

of competition and that Article 5 of the CA will be applied without the necessity to 

prove its negative effect on the market. Further, RPM by its very nature is 

restrictive of competition and therefore has the ‘object’ of restricting competition 

in breach of Article 5 CA. 

(78) The DG, here, essentially, reiterates the mechanism of Article 101 TFEU which 

is as follows. In his preliminary view, he has demonstrated that the agreement has 

an anti-competitive ‘object’ and that he need not look at its anti - competitive 

‘effects’ on the market. These effects have been presumed by the Office. Without 

a finding of an ‘object’ restriction of competition, the Office would have had to 

embark on an analysis of the ‘effects’ of the alleged RPM agreement at issue. 

(79) Falzon Group submits first, that the DG has erred in law by assimilating a 

restriction by ‘object’ to a ‘hard-core’ restriction as defined  in the Guidelines on 

Vertical Restraints. According to Falzon Group, there is a discernible difference in 

the assessment of the relevant restriction by ‘object’ in terms of article 101 TFEU 

and in the Vertical Block Exemption Regulation to which these Guidelines relate. In 
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the context of Article 101 TFEU, it is established case law that there is no fixed or 

exhaustive behaviour of a restriction by ‘object’. The opposite is true under 

Vertical Block Exemption Regulation: the only restrictions by ‘object’ that qualify 

as ‘hard core’ restrictions are fixed and comprise of those that are listed in 

Regulation 4. 

(80) Consequently, it is not sufficient for the purposes of Article 5 CA for the DG to 

state, without more, that Falzon Group’s practice fits into the ‘object’ box and 

hence, prima facie illegal. The assessment of an alleged ‘object’ agreement cannot 

end by the simple conclusion of an alleged RPM conversation between the parties 

concerned. More so, when it is recognised that vertical RPM falls short of the more 

extreme anticompetitive behaviour such as horizontal price fixing.  

(81) Therefore, the DG was duty bound to apply the standard or legal criteria 

according to the case law in order to determine whether the alleged RPM 

agreement involves a restriction of competition ‘by object’. In particular, regard 

had to be had to: (i) its objectives and (ii) the economic and legal context  of which 

it forms a part. Further, when determining that context, Falzon Group maintains 

the Office was required to take into account the nature of the goods or services 

affected, as well as the real conditions of the functioning and structure of the 

market. 

(82) This, Falzon Group argues, by no means requires an ‘effects’ based approach 

but, as a minimum, the Office was required to conduct an initial inquiry as to 

whether the alleged RPM agreement had an anti -competitive object. As Advocate 

General Mazak has pointed out:  “the anticompetitive object of an agreement may 

not...be established solely using an abstract formula’’. Moreover as he further 

pointed out, “......while certain forms of agreement would appear from past 

experience to be prima facie infringements by object, this does not relieve... a 

national competition authority of the obligation of carrying out an individual 

assessment of any agreement’’. Accordingly, there is no legal presumption that an 

agreement infringes Article 5 CA. The DG must have carried out an individual 

examination in order to assess whether the alleged agreement had an 

anticompetitive object even where it contains a restriction as described in the 

Vertical Block Exemption Regulation.  
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(83) The Office advances a theory of harm to competition in this case on the basis 

that by imposing RPM, Falzon Group impeded price competition ; the assumption 

being that price-competition would have thrived between petrol stations. This 

theory, according to Falzon Group, is not plausible in the l ight of the objectives 

and the legal and economic context of which the alleged agreement at issue forms 

part. 

(84) In the light of the case law which has just been cited, in the present case, as 

already submitted by Falzon Group, the underlying objective o f the alleged RPM 

agreement was [................................................................................................] . 

(85) Secondly, taking account of the legal and economic context in which the 

alleged RPM agreement applies, Falzon Group refers to the economic evidence 

provided at Annex II, where it is also shown, clearly, that the degree of harm 

alleged is inexistent: the market appears not to succeed on price competition. 

Consequently, the alleged RPM agreement cannot be cons idered to constitute a 

restriction of competition ‘by object’ within the meaning of Article 5 CA.  

(86) Falzon Group submits that this approach is also consis tent with that 

GlaxoSmithKline I where the General Court conducted a limited enquiry into the 

context of the case. As a preliminary question, it had to be elucidated whether 

Spanish public regulations left any scope for competition that might be restricted 

by the private autonomous conduct of Glaxo and its wholesalers (failing which 

Article 101 TFEU would have been inapplicable). The Court criticised the 

Commission for not examining the “specific and essential characteristics of the 

sector, which would show the medical products are significantly shielded from the 

free play of supply and demand unlike the prices of other consumer good”. This 

means that the Commission could not simply presume that parallel trade (an 

‘object’ restriction and by analogy equally the DG vis -a –vis RPM) had an impact 

on the prices charged to the final consumer.  

(87) The market under consideration is comparable with the circumstances 

underlying this judgement. In the present case – which also concerns vertical price 

regulation – diesel retail prices are determined largely by statutory rules at the 

stage of sale to the end consumer and are thus largely removed from the effects 

of supply and demand. According to Falzon Group, therefore, this contradicts the 
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Office’s assertion that the alleged RPM agreement can restrict competition by 

‘object’ within the meaning of Article 5 CA.  

3.7.2 THE RESPONSE OF THE OFFICE 

93. Section 5(1) of the Act prohibits (inter alia) agreements between undertakings[…] 

having  the object or effect of preventing, restricting or distorting competition 

within Malta or any part of Malta.... .In light of the wording of the Article, an 

agreement may restrict competition either by its object or by effect. These are 

alternative requirements for a finding of an infringement.  It is settled case law that 

once it appears that an agreement has as its object the prevention, restriction or 

distortion of competition; it will be regarded as an infringement of competition 

law, without any need to consider its effects. 56  

94. Restrictions of competition by object are those that by their very nature have the 

potential of restricting competition. These are restrictions which in light of the 

objectives pursued by the Community competition rules have such a high potential 

of negative effects on competition that it is unnecessary for the purposes of 

applying Article 81(1) to demonstrate any actual effects on the market57. 

95. The Office makes reference to  case Number CA98/04/2003 , a Decision of the Office 

of Fair Trading (now called the Competition and Markets Authority) 58 stating as 

follows:  

The Director is likely to regard any agreement whose object is to restrict price 

competition and which does not qualify for exemption under the Act as a serious 

infringement of the Chapter I prohibition. Even in the absence of an assessment of 

its effects, the Director regards any such agreement as being capable of 

restricting price competition for so long as it is in force to the detriment of the 

competitive process generally and, ultimately, of consumers. An agreement whose 

object is to restrict price competition is capable of restricting the freedom of 

distributors to offer their customers better deals on price . Moreover, price 

competition in the supply of products serves as an incentive for distributors to act 
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efficiently and ensures that a fair share of  any resulting cost savings are passed on 

to consumers. Absence of price competition means that there may be little 

incentive for efficient distribution and that consumers are unable to benefit from 

potential cost savings (emphasis added). 

In considering whether an agreement has as its object the prevention, restriction 

or distortion of competition, the Director will consider the aims of the agreement 

in the economic context in which it operates. His assessment of the aims of the 

agreement will be determined by an objective assessment of the meaning and 

purpose of the agreement, rather than by any consideration of the subjective 

intention of the parties when entering into the agreement .  In this respect the 

Director takes the view that if the obvious consequence of an agreement is to 

prevent, restrict or distort competition, that will be its object notwithstanding 

that it may have other aims as well  (emphasis added). 

 

3.7.3 RPM AS A RESTRICTION BY OBJECT 

96. Article 5(1)(a) of the Act states in particular that an agreement between 

undertakings is prohibited when it  directly or indirectly fixes the purchase or selling 

price or other trading conditions.  

97. The European Commission defines RPM as agreements or concerted practices 

having as their direct or indirect object  the establishment of a fixed or minimum 

resale price or a fixed or minimum price level to be observed by the buyer 59.  In its 

Vertical Guidelines, the Commission not only considers RPM as a restriction of 

competition by object, but it also considers RPM as  a hardcore restriction60.    

98. The benefit of the Block Exemption Regulation No 330/2010 does not extend to 

agreements containing hardcore restrictions, as listed in Article 4 of this 

Regulation. 

99. Article 4(a) of Regulation No 330/2010 states that the block exemption does not 

apply to vertical agreements which have as their object the restriction of the 

buyer's ability to determine its sale price, without prejudice to the possibility of the 
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supplier to impose a maximum sale price or recommend a sale price, pro vided that 

they do not amount to a fixed or minimum sale price as a result of pressure from, or 

incentives offered by, any of the parties  (emphasis added). 

100. Moreover, Paragraph 48 of the Vertical Guidelines provides that;  

In the case of contractual provisions or concerted practices that directly establish 

the resale price, the restriction is clear cut. However, RPM can also be achieved 

through indirect means. Examples of the latter are an agreement fixing the 

distribution margin, fixing the maximum level of discount the distributor can 

grant from a prescribed price level, making the grant of rebates or 

reimbursement of promotional costs by the supplier subject to the observance of 

a given price level, linking the prescribed resale price to the resale prices o f 

competitors, threats, intimidation, warnings, penalties, delay or suspension of 

deliveries or contract terminations in relation to observance of a given price 

level. Direct or indirect means of achieving price fixing can be made more 

effective when combined with measures to identify price-cutting distributors, such 

as the implementation of a price monitoring system, or the obligation on retailers 

to report other members of the distribution network who deviate from the 

standard price level. Similarly, direct or indirect price fixing can be made more 

effective when combined with measures which may reduce the buyer's incentive to 

lower the resale price, such as the supplier printing a recommended resale price 

on the product or the supplier obliging the buyer to apply a most- favoured-

customer clause. The same indirect means and the same "supportive" measures 

can be used to make maximum or recommended prices work as RPM. However, the 

use of a particular supportive measure or the provision of a list of recommend ed 

prices or maximum prices by the supplier to the buyer is not considered in itself as 

leading to RPM (emphasis added). 

101. It is not unlawful for a supplier to impose a maximum resale price or to recommend 

a particular resale price.  However, RPM would result if the reseller does not 

remain genuinely free to determine its resale price for instance in the case of 

pressure exerted by the supplier to adhere to a recommended price.  
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102. RPM has been found consistently in both EU level as well as nationa l level to 

constitute a restriction of competition by object 61.  

103. Alison Jones and Brenda Sufrin state that [T]he case law established that a 

provision setting out minimum retail prices to be charged by distributors has as its 

object the restriction of competition.62 The authors also mentioned Pronuptia, 

where the CJEU stated that ... provisions which impair the franchisee´s freedom to 

determine his own prices are restrictive of competition...63  Similarly, in Metro 

(No.1), the authors referred to the CJEU where the latter declared that … price 

competition is so important that it can never be eliminated...64   

104. A similar approach was adopted in Binon where the CJEU remarked that provisions 

which fix the prices to be observed in contracts with third parties constitute, of 

themselves, a restriction on competition within the meaning of [Article 101 (1)] 65.  It 

can be concluded that the CJEU agrees with the Commission on the fact that an 

RPM practice restricts competition by its very nature.   

105. As held by the Office for Fair Trading (today the Competition and Markets 

Authority) in the abovementioned Decision CA98/04/2003: 

A provision in an agreement allowing a supplier to provide a recommended resale 

price will not in itself infringe the Act. However, this will not be the case where the 

recommended resale price amounts to a fixed or minimum sale price as a result of 

pressure from, or incentives offered by, any of the parties. The Director takes the 

view that any such pressure or incentive distorts free competition in that resellers 

become constrained by factors other than those which condition the normal 

competitive process. 

To the extent that provisions of the type referred to ... have as their obvious 

consequence the restriction of the buyer's ability to determine its resale prices , 

the Director takes the view that the agreements of which they are a part have as 

their object the prevention, restriction or distortion of competition  (emphasis 

added).  
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In addition to this, the Office refers to an article written by Dr Amato, in 2013, 

titled: ‘RPM in the European Union: Any developments since Leegin?’ 66 where he 

stated the following:  

A review of the EU Member States’ national case law on RPM in the years 

following Leegin indicates that national competition authorities and courts in the 

EU still show a “uniform and hostile approach to RPM.” This approach thus 

remains unswayed by the Commission’s cautious steps towards the possibility of 

claiming efficiencies with respect to RPM, as set out in the 2010 Guidelines on 

Vertical Restraints. 

Indeed, an informative report on the national case law of some EU Members 

States, published on October 3, 2010,  concluded that “in France, Belgium and 

possibly Germany it does not seem to be possible to ever exempt resale price 

maintenance,” and that, more generally, “national authorities do not take pro -

competitive effects enough into consideration.”  

The hostile treatment of RPM under EU competition law appears to be largely 

unchanged in more recent years. Another review of national case law on RPM 

published on January 24, 2012, concluded that: despite the existence of a 

generally broad consensus in economic thinking on the need for a more open -

minded approach to RPM, the current treatment of RPM in EU compet ition law is 

and seems destined to remain very hostile, [and it] is highly unlikely that the EU 

competition law or the authorities that enforce it will move away from its 

instinctive dislike of RPM. 

Reports on national case law over the past two years conf irm that EU national 

authorities and courts continue to consider RPM as a restriction by object 

pursuant to Article 101(1) TFEU and are reluctant to accept any efficiency defense 

under Article 101(3) TFEU. 

As some authors have rightly observed, the negative approach to RPM in the 

European Union is aggravated by the fact that the Commission deems that RPM is 

                                                           
66

Available on:  http://www.jonesday.com/files/Publication/76e7c33e-1d73-4393-8835-
b1507529b575/Presentation/PublicationAttachment/1dd8dab7-6324-472c-b876-b2a2328990a6/AmatoNOV-13(1).pdf 
accessed on 28

th
 September 2016. 

http://www.jonesday.com/files/Publication/76e7c33e-1d73-4393-8835-b1507529b575/Presentation/PublicationAttachment/1dd8dab7-6324-472c-b876-b2a2328990a6/AmatoNOV-13(1).pdf
http://www.jonesday.com/files/Publication/76e7c33e-1d73-4393-8835-b1507529b575/Presentation/PublicationAttachment/1dd8dab7-6324-472c-b876-b2a2328990a6/AmatoNOV-13(1).pdf


57 

 

presumed to fall within Article 101(1) TFEU even when the parties to the 

agreement have very low market shares. 

Consequently, EU national competition authorities and courts are likely to find an 

infringement of competition law and to impose fines even when the parties to the 

agreement have market shares as low as 1 percent.  

For instance, in a recent case brought against a producer of perfume products and 

its distributors, the Romanian Competition Authority held that RPM is a restriction 

by object and imposed an overall fine of approximately EUR 490,000 (of which EUR 

400,000 only on the supplier), despite finding that the relevant markets were 

‘strongly competitive and that the market shares of the investigated undertakings 

were below 1 per cent’. 

106. In relation to this, the Office refers to paragraph 65 of the replies of Falzon Group 

to the SO when Falzon Group states that: ... , the DG could not ‘speculate’ much less 

infer from the simple fact that although a conversation between supplier and 

distributor had indeed taken place the parties had agreed on the specific resale 

price of Eur 1.35. Nor is the fact of the adjustment of prices itself ‘sufficient’ 

conclusive evidence of an explicit exchange on the maintenance of a resale price 

either.  

107. Falzon Group continues to argue in paragraph 66 of its replies to the SO that: The 

law is very clear that mere discussions on retail prices are not sufficient to amount 

to RPM: they are part of the normal commercial discourse between a supplier and a 

distributor. By contrast the DG seems to have taken a much stricter approach, 

essentially prohibiting any discussions on retail prices in a vertical relationship . 

108. Paragraph 67 of its replies to the SO states that: with specific reference to fixing of 

retail prices, Falzon Group refers the DG to JCB, where it is instructive to note that, 

although the General Court acknowledged that JCB “exercised an influence over the 

fixing of retail prices” and that the price recommendations were even “strongly 

indicative”, nevertheless, the Court reversed the Commission’s finding that JCB had 

fixed resale prices because distributors were not subject to a binding “strict body of 

rules on retail pr ices” and there was no indication of coercion. Indeed the 

Commission’s conclusion was deemed ‘unwarranted in the light of the factual 
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evidence adduced to support it’ and that the ‘single piece of information’ was not 

sufficient to support the fixing of the retail prices imposed by JCB. 

109. The Office refers to the above mentioned case, where the Commission had imposed 

fines on JCB for various infringements of Article 81 EC (today Article 101 TFEU) 

including RPM, finding that the use of recommended prices in rea lity amounted to 

price fixing.  However the General Court did not agree with the Commission that 

the price recommendations of JCB amounted to price fixing. The General Court 

agreed that JCB Sales by drawing up lists of recommended retail selling prices for  its 

products and determining invoice prices internal to its network according to those 

expected retail prices, exercised an influence over the fixing of the retail prices. 67  

110. The Court also held that although the influence of JCB on retail prices was 

significant and strongly indicative, these recommendations were none the less not 

binding68 and that [T]here is nothing to indicate that JCB's efforts to influence 

dealers and discourage them from agreeing to sale prices considered to be too low 

involved coercion69.  As a result, the decision of the Commission was partially 

annulled.  

111. Importantly, the Office also makes reference to a Press Release issued by the 

German Competition Authority,70 which states that: 

The Bundeskartellamt has imposed a fine of € 4.2 million on Phonak GmbH, one of 

the leading German manufacturers of hearing aids. The company is a subsidiary of 

Swiss-based Sonova Holding AG and sells hearing aids in Germany. Phonak GmbH 

is accused of having influenced in an anticompetitive manner the resale prices of 

its products. 

In Germany, hearing aids are usually sold from the manufacturer to end 

consumers via hearing aid retailers. In the Bundeskartellamt‘s view the sale of 

hearing aids is characterised by a lack of price competition, both at the production 

level and the retail level. This lack of competition results not least from the fact 
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that there is insufficient product and price transparency for end consumers 

wishing to buy a hearing aid.  

In the present case, a hearing aid retailer had published prices for hearing aids 

from all manufacturers in the Internet. The prices for Phonak hearing aids were in 

some cases clearly below the minimum price level applied in the market until then. 

As a result other hearing aid retailers from across Germany complained to Phonak 

GmbH about the price-breaker. Phonak GmbH reacted by refusing to sell to the 

respective hearing aid retailer in order to – successfully – induce him to raise his 

resale prices. 

Providing unilateral non-binding price recommendations is in principle allowed 

under the existing law. However,  anyone who threatens or causes disadvantages 

to others or promises or grants them advantages in order to enforce such price 

recommendations, commits an administrative offence. A refusal to sell 

constitutes such a disadvantage. (Emphasis added). 

In the Bundeskartellamt's view, the action taken by Phonak has a competitive 

relevance beyond this individual case. Eliminating the only price-active Internet 

provider of hearing aids was a suitable and intended means to maintain or re-

establish the predominant price stability on the German market for the trade in 

hearing aids. Moreover, where price competition is already limited at the retail 

level, any further prevention of competition advances is all the more severe  

(emphasis added).  

Phonak denies that the conduct in question has an impact beyond the individual 

case but has announced that it will not appeal against the decision.   

112. More importantly, the CJEU established that restrictions on advertising may 

amount to an indirect form of RPM.  In Hasselblad71, the Court upheld the decision 

adopted by the Commission, that clauses which allowed the supplier to scrutinise 

the wording of dealers' advertisements  as regards selling prices infringed Article 

81(1) (ex Article 85(1)) (today Article 101TFEU),  on the grounds that they enabled 

the supplier to prevent actively competing and price-cutting dealers from 

advertising their activities .  
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113. In Case CE/9578-12,72 decided by the Office for Fair Trading, today the Competition 

and Markets Authority, reference was made to a previous decision of the Office for 

Fair Trading. It was stated that,  

The OFT concluded in Lladró that restricting retailers’ ability to advertise prices is 

likely to affect price competition between them. In that decision the OFT noted 

that the advertising of resale prices, including discounts, promotes price 

transparency between retailers and provides a significant incentive for retailers to 

compete on price. Where provisions restrict a retailer’s freedom to inform 

potential customers of discounts which are being offered, this removes a key 

incentive for, and constitutes an obstacle to, price competi tion between retailers. 

The OFT concluded in Lladró that the ‘obvious consequence’ of price advertising 

restrictions is to restrict retailers’ ability to determine their own sale prices and 

that ‘any such provision has as its object the prevention, restric tion or distortion 

of competition73’. 

114. In light of the above, the DG assessed whether the agreement between  Falzon 

Group and M&N Camilleri Petrol Station has as its object the prevention, restriction 

or distortion of competition within Malta for the purposes  of Article 5(1)(a) of the 

Act. 

3.7.4 DETERMINATION OF THE OBJECT OF THE AGREEMENT IN QUESTION  

115. Independent retailers are free to set the price they want for a product, unlike true 

agents.  Suppliers cannot stop them from doing this.  RPM is a serious infringeme nt 

and it is prohibited because it results in consumers having to pay higher pri ces.  On 

the other hand, if the retailers are free to set their own prices, consumers would 

benefit from lower prices.   

116. RPM removes price competition between retailers and directly harms consumers, 

since the latter is denied the possibility of shopping around for better value.  RPM 

encompasses not only the setting of a fixed or minimum retail price, but also the 

imposition of limitations on the grants of discounts, fixing re tailers’ resale margins 

and other measures restricting retailers’ freedom to determine their resale prices.  
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117. The Office considers that the circumstances of the present case are similar to the 

decision adopted by the Bundeskartellamt (the German Competition Authority) in 

Phonak, discussed above.  There are a number of similarities between the two 

cases as follows:  

 In both Phonak and the present case, price competition is already limited at 

the retail level.  

 As in the present case, in Phonak there was one price-active retailer which 

decided to set prices below those of its competitors.  

 In both cases the supplier received complaints from retailers or distributors.  

 Fourthly in Phonak, the supplier reacted to such complaints by refusing to sel l 

hearing aids to the retailer whereas in the present case, Falzon Group warned 

[Y] that what the latter had done “was wrong” and that the promised profit 

margin would be withdrawn.   

 In Phonak, the refusal by the supplier to sell caused the retailer to ra ise his 

resale price, whereas in the present case, the pressure put on M&N Camilleri 

Petrol Station induced the retailer to raise the resale price back to the 

maximum retail price.  

 As stated in the above cited Press Release, anyone who threatens or causes 

disadvantages to others.... in order to enforce such price recommendations, 

commits an administrative offence. A refusal to sell constitutes such a 

disadvantage. In such a case the Office considers that the pressure put by 

Falzon Group on M&N Camilleri constitutes a clear and unequivocal 

disadvantage.  

 In both cases the actions of the supplier maintained the predominant price 

stability in a market where price competition is already limited at the retail 

level.  In the present case, competition is already l imited at the retail level 

because every retailer on this market charges the same price since the 

maximum retail prices are published and the market is transparent.   
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118. As the General Court already held in Joined Cases T-25/95 and others74:  In those 

circumstances, the explanations proffered by the applicants, based on all kinds of 

limitations affecting cross-border trade between the south of France and the north 

of Italy, are all the more such as to underline the seriousness of the infringement  

of which they are accused, in as much as, by their concerted action, they sought to 

eliminate or, at least, restrict the little actual competition which might exist on 

the market (emphasis added). 

119. To the contrary of Phonak, the Office considers that one cannot compare the 

circumstances of JCB to the case at issue.  As evidenced by the court in JCB, there 

was no indication of coercion on the part of JCB whereas in the case at issue, the 

Office found that there is a clear form of pressure.  This pressure was evide nced by 

the fact that, [X] told [Y] that the promised profit margin would be withdrawn.   

120. On the other hand, JCB drew up a list of recommended retail prices. There is no 

doubt that publishing maximum retail prices would greatly influence the prices 

charged by retailers and are strongly indicative.  Therefore JCB cannot be 

reconciled with the facts of the present case.  

121. In the case at issue, one cannot just speak of mere discussions which took place 

between the supplier and retailer on recommended retail prices, sin ce evidence 

demonstrates that there was contact between the supplier and distributor, which 

went beyond simply communicating a price recommendation.  In this case by 

exerting pressure, the action of Falzon Group was aimed at unduly influencing the 

prices charged by the petrol station.  This action was indeed successful.  By 

exerting this type of pressure, Falzon Group removed the incentive for the petrol 

station to lower its retail prices below the maximum retail price.  

122. The Office considers that the pressure exerted by [X] on [Y] caused the latter to 

revert to the price originally charged of €1.35 per litre of diesel.  Consequently, this 

conduct deprived consumers from enjoying lower prices.  This conduct therefore 

cannot be considered as mere discussions on retail prices between a supplier and a 

retailer since it is significantly likely to eliminate incentives for retailers to engage 
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in price competition with other retailers on the market , hindering consumers from 

achieving better prices.  

123. It follows that Falzon Group influenced the resale price of diesel in an 

anticompetitive manner.  The Office deems this influence as illegal pressure to 

enforce the maximum retail price.  By putting pressure, the supplier is effectively 

coordinating the prices charged by the retailer.  Therefore the Office is of the view 

that the anticompetitive restriction which is indirectly imposed by San Lucian Oil 

Company Limited on M&N Camilleri Petrol Station is RPM.   

124. Taking into consideration all of the above principles and cited ca se law, the Office 

considers that Falzon Group clearly restricted the ability of the retailer to 

determine its own resale prices and this as a consequence deprived the consumers 

from enjoying a lower price.   

125. Accordingly, the agreement involving RPM has as  its object the prevention, 

restriction or distortion of competition .  Therefore it follows that Article 5(1)(a) of 

the Act applies without the necessity to prove the negative effect on the market.   

126. Whether or not Falzon Group had any intention to restric t competition by means of 

fixing the selling price is irrelevant for the purposes of determining an infringement 

of Article 5(1)(a) of the Act. 

3.8 APPRECIABILITY 

3.8.1 ARGUMENTS OF FALZON GROUP 

127. In paragraphs 88 to 94 in its replies to the SO, Falzon Group submits that the Office 

fails to take into account the minimal impact of the alleged RPM agreement.  The 

following are the arguments as provided by Falzon Group in this regard:  

(88) According to the DG, an RPM restriction constitutes a hard-core competition 

law infringement which does not benefit from the De Minimis Notice.  According 

to him, therefore, the alleged RPM agreement constituting an 'object ’ restriction 

is conclusively presumed to be harmful to competition in Malta. 

(89) Without prejudice to what has been submitted with respect to the DG's 

preliminary finding of an infringement in the meaning of Article 5  CA, Falzon 
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Group argues that in assessing the alleged RPM agreement, the DG failed to 

additionally take into account the requisite criterion of 'appreciability'. The CJEU 

clarifies that (any) restriction of competition in terms of Article 101 TFEU must be 

'appreciable' as opposed to 'insignificant'.  With specific reference to RPM, for 

instance, in Pedro IV Servicios, it stated that an RPM provision would only infringe 

Article 101 if it 'perceptibly' restricted competition. The main condition from a 

quantitative point of view in determining this impact is to quantify the weak 

participants’ position in the market. 

(90) The Office instead, overlooked this assessment by conveniently adopting t he 

Commission's reasoning in said Notice and conclusively presuming that a 

restriction 'by object' is always assumed to appreciably restrict competition and 

therefore does not fall within the De Minimis Notice safety zone. This, 

notwithstanding, as the Office itself concedes, in a footnote to its preliminary 

findings that the De Minimis notice is not binding on it qua a national competition 

authority (as in any case explicitly pronounced by the CJEU). 

(91) Apart from the non-binding nature of this Notice, the ruling of the CJEU in  the 

Expedia case states that only agreements that have a restrictive object and affect 

interstate trade appreciably, restrict competition to an appreciab le extent as well. 

The Office itself has provisionally determined that the RPM agreement at issue 

lacks an appreciable effect on interstate trade and thereby escapes the 

application of Article 101 TFEU. Consequently, according to Falzon Group, it was 

incumbent on the DG to judge the agreement according to the CA.  Incidentally; 

the requirement here then, is that there is an appreciable restriction of 

competition in Malta in terms of Article 6  CA. This latter article specifically 

exempts agreements from the prohibition of Article 5 CA where its impact on 

competition is 'minimal'.  

(92) Therefore Falzon Group maintains that on the basis of Article 6(2) CA in 

determining whether the impact of the alleged RPM agreement at issue is or is not 

minimal, the DG had to look at all relevant circumstances, including, the 

aggregate share of the parties concerned.  

(93) Falzon Group submits that the retail diesel market is characterised by 

approximately 90 petrol stations, [......] of which were being supplied at a 
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wholesale level by Falzon Group (during the period in question) on a non -exclusive 

basis, meaning that some of them were also being supplied with diesel by the 

incumbent wholesale supplier. Falzon Group's supply represents around [....]% of 

the total supply in Malta and M&N Camilleri distributed diesel representing [....]% 

of the market (meaning approximately [.....]% of the total diesel market, during 

the period in question). 

(94) According to Falzon Group, the DG failed furthermore to consider that market 

share thresholds are just one factor among other in determining whether or not a 

restriction is appreciable. Importantly, in its most recent judgment Cartes 

Bancaires, the CJEU clarifies the important notion that a restriction "by object" 

can only be found with respect to coordination that “reveals a sufficient degree of 

harm to competition”. The presumption of anticompetitive harm, therefore, is 

rebuttable if evidence is adduced that the agreement could not have  been 

expected to have an anticompetitive effect .  

3.8.2 THE RESPONSE OF THE OFFICE  

128. An agreement will infringe Article 5(1)(a)  of the Act, if it has as its object or effect 

‘an appreciable’ prevention, restriction or distortion of competition in Malta.  

129. Article 6(1) of the Act provides that Agreements, decisions or concerted practices 

between undertakings shall not be subject to the prohibition in article 5(1) if the 

impact of the agreement, decision or practice on the relevant market is minimal . 

130. Article 6(2) of the Act also provides that in determining whether such impact is or is 

not minimal, consideration shall be given to all relevant circumstances including the 

aggregate share of all the undertakings concerned of the relevant market . 

131. In paragraph 89 of its replies to the SO, Falzon Group states that: The CJEU requires 

that (any) restriction of competition in terms of Article 101 TFEU must be 

‘appreciable’ as opposed to ‘insignificant’.  With specific reference to RPM, for 

instance in Pedro IV Servicios, it stated that an RPM provision would only infringe 

Article 101 if it ‘perceptibly’ restricted competition . 
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132. In Pedro75, the Court held as follows: although the fixing of a retail price constitutes 

a restriction of competition expressly provided for in [Article 101 (1) (a)], it causes 

that agreement to be caught by the prohibition set out in that provision only where 

all the other conditions for applying that provision are met , that is to say, that the 

object or effect of the agreement is perceptibly to restrict competition within the 

common market and that it is capable of affecting trade between Member States  

(emphasis added)76.  

133. As will be seen below, although the Office found that there is no effect on trade, 

there is no doubt that in the case at issue there is still an appreciable restriction of 

competition within Malta or parts of Malta.     

134. As set out in Section 3.8 above, the Office finds that the object of the agreement 

was to prevent, restrict or distort competition.  Following the judgement given in 

2012 by the CJEU in Expedia77, the Court ruled that an agreement that may affect 

trade between member states and that has an anticompetitive object constitutes, 

by its nature and independently of any concrete effect that it may have, an 

appreciable restriction on competition .  This means that following this judgement, 

once the Office finds that the agreement involves RPM and therefore restricts by 

object, the Office can do away with ascertaining the market position of the parties 

to the agreement.  

135. As the Office already discussed above, national competition aut horities and courts 

are likely to find an infringement of competition law when the agreement involves 

RPM, even when the parties to the agreement have market shares as low as 1%.  

136. Nonetheless, in its replies to the SO, Falzon Group still claimed that the m arket 

position of the parties should be taken into account to determine appreciability, 

arguing that due to the weak positions on the market, there is no infringement of 

competition rules.   

137. In this regard, the Office makes reference to Volk78, an old case of the CJEU which 

is very similar to the arguments put forward by Falzon Group. This case was 

decided well before  Expedia.  The CJEU ruled in Volk that: an agreement falls 
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outside the prohibition in Article [101(1)] when it has only an insignificant effect  on 

the markets, taking into account the weak position which the persons concerned 

have on the market of the product in question. 79  

138. Even if the Office was to disregard the dictates of Expedia, and rely on Volk, the 

agreement at issue would still appreciably restrict competition in the supply of 

diesel in Malta, or parts of Malta, on the basis that its impact on competition was 

not insignificant. The reasons are set out below.  

139. Firstly, the Office makes reference to Miller.80  Paragraph 10 of this judgement 

demonstrates that the CJEU took into account Miller’s sales of approximately 5 % 

of the total market in sound recordings in Germany, with higher market shares in 

other segments and held that: Miller’s sales constitute a not inconsiderable 

proportion of the market [...] it must accordingly be concluded that Miller [...] is an 

undertaking of sufficient importance for its behaviour to be, in principle, capable of 

affecting trade (emphasis added). 

140. Similarly, in Musique Diffusion Francaise81 the Court held that an agreement is 

capable of exercising an appreciable influence, even where the market shares of 

the undertakings concerned were around 3%.   

141. Additionally, in Parker Pen82, in paragraph 44 of the judgment, the CJEU held that: 

[...] when it is evident that the sales of at least one of the parties  to an anti-

competitive agreement constitute a not inconsiderable proportion of the relevant 

market, Article 101(1) TFEU should be applied (emphasis added). 

142. Besides market shares, the courts mention among other factors, the turnover 

figures and the market structure as factors which determine the appreciability . 

143. In its replies to the SO, Falzon Group submitted that its supply represents around 

[...............%] of the total supply in Malta. Moreover the annual turnover of Falzon 

Group amounted to [...................] in 2014 which is also substantial. Falzon Group is 

one of the main suppliers of diesel to fuel stations in Malta. Indeed, it supplies 
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auto diesel to around [.........] service stations out of a total of some 80 service 

stations operating in Malta83. 

144. On the basis of the above, the case in question can in no way be regarded as 

insignificant, but is clearly appreciable.  

3.9 EFFECT ON TRADE 

145. Article 101 TFEU applies to agreements which: …may affect trade between [EU] 

Member States.  

146. For the purposes of assessing whether an agreement may affect trade between EU 

Member States, the Office follows the approach set out in the guidelines of the 

Commission and the case law of the European Courts. 84 

147. An effect on trade between EU Member States means that it must impact, actual or 

potential, cross-border activity involving at least two Member States, whether all 

or part of them.85  In order that trade ‘may’ be affected by an agreement and/or 

concerted practice, the CJEU has held that:  

It must be possible to foresee with a sufficient degree of probability on the basis 

of a set of objective factors of law or fact that an agreement may have an 

influence, direct or indirect, actual or potential, on the pattern  of trade between 

Member States.86  

3.9.1 INAPPLICABILITY OF ARTICLE 101 TFEU TO THE PRESENT CASE 

148. As set out above, Article 101 TFEU will apply where an agreement and/or concerted 

practice has the potential to affect trade between EU Member States.  The Office 

finds that in the present case the agreement was not cross -border in nature, but 

rather concerns Falzon Group, a supplier of fuel based in Malta supplying fuel to 

Maltese fuel stations and M&N Camilleri Petrol Station, a fuel retailer also based in 

Malta.  
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149. Further, the evidence obtained by the Office does not suggest that the agreement 

had the actual or potential effect of hindering (or facilitating) access by retailers 

from other Member States to the fuel market in Malta or any part of it.  

150. Therefore on the basis of the evidence collected, the Office finds that it is not 

possible to foresee with a sufficient degree of probability that the agreement :  

 May have an influence, direct or indirect, actual or potential, on the 

pattern of trade between Member States, or  

 Affect the competitive structure of the market  

151. Therefore the Office has no grounds for action under Article 101 TFEU.  The alleged 

anticompetitive practice occurred in Rabat, Malta and had the object of preventing 

competition within Malta or parts of Malta.  For the purposes of Article 5 of the 

Act, Malta includes any part of Malta and Gozo in which an agreement operates or 

is intended to operate.  

152. The Office is of the view that the products which are the subject of the agreement 

are sold throughout Malta. The Office finds that the agreement therefore meets 

the jurisdictional test for the purposes of Article 5 of the Act.  

3.10 INAPPLICABILITY OF ARTICLE 5(3) OF THE ACT  

153. Article 5(3) provides for an exemption from the prohibition contained in Article 

5(1) against anticompetitive agreements. These exemption provisions are designed 

to ensure that agreements that are found to have restrictive elements  are not 

condemned where they generate overriding efficiency gains. To benefit from the 

exemption, an agreement must satisfy four conditions.  

154. Article 5(3) of the Act provides that: 

The provisions of subarticle (1) shall not apply in the case of - 

(a) any agreement between undertakings; or  

(b) any decision by an association of undertakings; or  

(c) any concerted practice, 
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which contributes towards the objective of improving production or distribution of 

goods or services or promoting technical or economic progress and which allows 

consumers a fair share of the resultant benefit and which does not:  

 impose on undertakings concerned any restriction which is not 

indispensable to the attainment of the said objective; or  

 

 give the undertakings concerned the possibil ity of eliminating or 

significantly reducing competition in respect of a substantial part of the 

products to which the agreement, decision or concerted practice refers.  

 

 

155. These four conditions are cumulative so that if any one of them is not satisfied, the  

agreement is prohibited.  The burden of proof lies on the undertaking seeking to 

defend an agreement to demonstrate that it satisfies  all these conditions.    

156. On the basis of the facts presented before the DG, there are no indications that the 

conditions of Article 5(3) of the Act could be fulfilled.  Moreover, where an 

agreement between undertakings includes an RPM restriction, the agreement is 

unlikely to fulfil the conditions set out in Article 5(3) of the Act.  

157. In its replies to the SO, Falzon Group did not prove any of the four exemption 

conditions as set out in Article 5(3) of the Act, nor did it make any reference to this 

Article in the Act in its replies to the SO. 

3.11 DURATION OF THE PARTICIPATION OF THE ADDRESSEE TO THE INFRINGEMENT 

158. Since the Office has decided not to impose any administrative fines (as will be 

explained below), the Office will not delve into the issue of duration of the 

infringement.  

3.12 ATTRIBUTION OF LIABILITY 

159. A parent company can be held jointly and severally liable for an infringem ent 

committed by a subsidiary company where at the time of the infringement, that 

parent company had the ability to exercise decisive influence over the conduct of 
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the subsidiary in question, and actually exercised such decisive influence over that 

subsidiary.  

160. The Office has scrutinised the Memorandum and Articles of Association of Falzon 

Group Holdings Limited and San Lucian Oil Company Limited and their annual 

returns, the annual returns of [...........], [..............] and San Lucian Oil Company 

Limited and the organigram of Falzon Group Holdings Limited.  The Office also 

considered the role of [X] [.......................]. The Office deems Falzon Group 

Holdings Limited as the ultimate parent of all Falzon Group of Companies 

subsidiaries, in which the former holds [.................] and is liable for its own 

behaviour and for the conduct of its subsidiary, i.e. San Lucian Oil Company 

Limited.  The Office considers that from the way Falzon Group Holdings Limited is 

structured, the latter exercised decisive influence on San Lucian Oil Company 

Limited. Moreover the Office formed the view that through [X], decisive influence 

was exercised. Hence the Office considers that Falzon Group Holdings Limited and 

San Lucian Oil Company Limited, both participated in  the infringement described in 

this Decision.  

161. It follows that since [X] is director [..............], the parent company was well aware 

of the activities in which the subsidiary was involved.  In addition to the above it is 

to be noted that all RFIs were always answered by [Z] of Falzon Group of 

Companies. 

162. In view of the above, the Office finds Falzon Group Holdings Limited and San Lucian 

Oil Company Limited jointly and severally liable for the infringement.  

3.13 NO IMPOSITION OF ADMINISTRATIVE FINES 

163. In line with Article 21 of the Act, the administrative fine imposed may be up to 10% 

of the sum of the  total turnover of the undertaking or association of undertakings 

concerned in the preceding business year.   Pursuant to Article 21(3) of the Act, in 

fixing the amount of the fine, the DG shall have regard to the gravity and duration 

of the infringement and to any aggravating or attenuating circumstances.  

164. This notwithstanding, the Office has considered the judgement delivered by the 

Constitutional Court in the names of Federation of Estate Agents v Direttur 

Generali (Kompetizzjoni) et  dated 3rd May 2016, and the arguments as put forward 



72 

 

by the Competition and Consumer Appeals Tribunal in three different cases, namely 

Ufficcju ghall-Kompetizzjoni vs Korporazzjoni Enemalta wara l-ilment ta’ Attard 

Services Et given on the 25 th May 2016, A.a.j.e. Abela Brothers Partnership Et Vs 

Ufficju Ghall-Kompetizzjoni Wara L-Ilment Ta' Carmelo Meli L  and Ufficcju Ghall- 

Kompetizzjoni Gusta vs Korporazzjoni Enemalta Et both given on the 6th June 2016.  

The Tribunal held, in particular that:  

It-Tribunal ra r-rikors ......... biex it-Tribunal jastjeni milli jkompli jiehu konjizzjoni tal-

vertenza minhabba sentenza kostituzzjonali Federation of Estate Agents vs Direttur 

Generali ghall-Kompetizzjoni et datata 3/5/2016. 

It-Tribunal ra r-risposta tad-Direttur Generali ghall-Kompetizzjoni fejn iddikjara 

kemm fir-risposta prezenzjalment quddiem it-Tribunal illum illi f'kaz ta' ezitu 

favorevoli minn dan it-Tribunal tad-decizzjoni tal-Ufficcju ghall-Kompetizzjoni 

m'ghandu ebda intenzjoni li jimponi jew jitlob skond il -ligi li tigi mposta multa jew 

penali kemm amministrattiva jew ta' xorta ohra irrispettivament f'ezitu tal -

vertenza... 

 

It-Tribunal jichad it-talba u dan peress li l-ostakolu principali li wassal lill-Qorti 

Kostituzzjonali tiddeciedi l-kawza Federation of Estate Agents gie mnehhi b'dan il -

verbal fil-fehma tat-Tribunal u xejn ma josta li tkompli tinstema l-kawza...87 

In view of this, the Office has reached the conclusion that it shall not issue any 

administrative fines on Falzon Group.  

165. The Director General has no intention of imposing any administrative fines on M&N 

Camilleri Petrol Station, since the Office considers that [Y] was benefitting 

consumers by selling diesel at a lower price than the maximum retail price. 

Ultimately the initiative introduced by [Y] did not only increase price competition 

between retailers, but also increased consumer welfare. In view of this, even 

though the Office considers that [Y] was party to an agreement which falls under 

Article 5, the Office does not want to deter any future initiatives from other 

retailers in a similar situation as that encountered by [Y], which initiatives would 

have the ultimate goal of benefitting consumers.   

                                                           
87

 Competition and Consumer Appeals Tribunal, A.a.j.e. Abela Brothers Partnership Et Vs Ufficju Ghall-Kompetizzjoni Wara 
L-Ilment Ta' Carmelo Meli L decided by the Competition and Consumer appeals Tribunal, 6

th
 June 2016. 
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4 DECISION 

166. In terms of Article 12A(6) of the Act, where upon the conclusion of an 

investigation, it results to the Director General that an agreement is in breach of 

the provisions of Article 5 of the Act, the Director General shall issue a decision 

finding an infringement.  

167. On the basis of the evidence set out above, the Director General has concluded 

that San Lucian Oil Company Ltd,  member of Falzon Group Holdings  Limited 

infringed Article 5(1)(a) of the Act by participating in an agreement with M&N 

Camilleri Petrol Station that had as its object the prevention, restriction or 

distortion of competition. Further the Office finds both San Lucian Oil Company 

Limited and its ultimate parent company, Falzon Group Holdings L imited, jointly 

and severally liable for the infringements.   

168. Specifically the Director General gathered evidence, which proves that San Lucian 

Oil Company Ltd, member of Falzon Group Holdings Limited and M&N Camilleri 

Petrol Station were party to an RPM agreement thereby infringing Article 5(1) (a) of 

the Act, by indirectly fixing the selling price of diesel. San Lucian Oil Company Ltd 

put pressure on M&N Camilleri Petrol Station by warning the latter that the 

increased profit margin promised in January 2015 would be withdrawn.  

Subsequently M&N Camilleri Petrol Station responded to this pressure, by reverting 

to the maximum retail price of €1.35 per litre of diesel, as charged by other fuel 

stations.   

169. The Director General has no intention of imposing any  administrative fines on M&N 

Camilleri Petrol Station, since the Office considers that [Y] was benefitting 

consumers by selling diesel at a lower price than the maximum retail price. 

Ultimately the initiative introduced by [Y] did not only increase price competition 

between retailers, but also increased consumer welfare. In view of this, even 

though the Office considers that [Y] was party to an agreement which falls under 

Article 5, the Office does not want to deter any future initiatives from other 

retailers in a similar situation as that encountered by [Y], which initiatives would 

have the ultimate goal of benefitting consumers.   
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170.  With regard to Falzon Group, the Office had the intention to impose a n 

administrative fine but in light of the judgement given by the Constitutional Court 

in the names of Federation of Estate Agents v Direttur Generali (Kompetizzjoni)  et 

dated 3rd May 2016, the Office decided not to impose an administrative fine taking 

also into account the interpretation given by the Competition and Consumer 

Appeals Tribunal in cases Ufficcju ghall-Kompetizzjoni vs Korporazzjoni Enemalta 

wara l-ilment ta’ Attard Services Et,  given on the 25 th May 2016,  A.a.j.e. Abela 

Brothers Partnership Et Vs Ufficju Ghall-Kompetizzjoni Wara L-Ilment Ta' Carmelo 

Meli L and Ufficcju Ghall- Kompetizzjoni Gusta vs Korporazzjoni Enemalta Et given 

on the 6th June 2016.  

 

 
Godwin Mangion 
Director General  


