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1 Introduction  

1.1 Ex Officio Investigation  

1. The investigation of the Office for Competition (‘Office’) started following the 
publication of an article titled, “Parents angry as school transport price rise wipes 
out tax incentive1”. The Office decided that the issue should be considered in depth  
and, subsequently proceeded to conduct an ex officio investigation in terms of 
article 12(1) of the Competition Act (Cap. 379 of the Laws of Malta). Meanwhile, 
complaints were received from parents whose children attend church schools, about 
raised fees for school transport from the transport provider Coop Services Limited 
(‘Coop’).  

2. The complaints of the general public were to the effect that prices f or school 

transport services have reached high levels, completely cancelling out any benefit 

that was conferred by the tax incentive offered to parents for using these services.  

The tax ‘benefit’ is described by Transport Malta as follows:   

As from 1st January 2015, a deduction is available in respect of fees 

paid by parents of children under 16 years attending church schools 

or private schools in respect of school transport. The deduction is 

allowable against the parent’s income for the year, up to a 

maximum of 150 euro per child, and shall only be allowed where the 

payment and details of the transport fees are confirmed to the 

Commissioner by Transport Malta. The claim for the deduction may 

be made from the Year of Assessment 2016 onwards 2. 

3. It is to be noted that during the course of the investigation, one of the larger 

operators in school transport services was deprived of its operating licence by a 

court judgement. While the Office has made its observations based on information 

that was correct as at July 2016 (covering the period up to scholastic year 2015/ 16), 

prices for the coming scholastic year (2016/17) were true as at time of the 

commencement of the investigation.  It is possible that this change might affect the 

market structure as of September 2016: it is not possible to foresee potential market 

shifts as a result of this change. 

 

1.2 The party under investigation 

1.2.1 Coop  

4. Coop is a cooperative society registered under the Cooperative Societies Act, 

providing transport services by minibus and chauffeur-driven cars. It provides school 

transport as well as group transport services and airport or seaport transfers.  

                                                 
1
 http://www.timesofmalta.com/articles/view/20160421/local/parents-angry-as-school-transport-price-rise-wipes-out-tax-

incentive.609554  
2
 http://www.transport.gov.mt/land-transport/school-transport-fees-claim-for-deduction 

http://www.timesofmalta.com/articles/view/20160421/local/parents-angry-as-school-transport-price-rise-wipes-out-tax-incentive.609554
http://www.timesofmalta.com/articles/view/20160421/local/parents-angry-as-school-transport-price-rise-wipes-out-tax-incentive.609554
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According to Transport Malta, and as established by applicable legislation, 

“Minibuses are passenger transport vehicles which have more eight  seats besides the 

driver’s seat but less than thirty3”. 

5. The service portfolio is coordinated by Coop’s central office, which coordinates all 

requests for such transport services and then allocates routes to different members 

on the basis of availability as well as roster. In some cases, routes are also allocated 

on the basis of where the drivers’ previous engagements would have ended.  The 

central office operates two main departments: the Transport Department and the 

Sales and Marketing Department.  Coop’s  fleet consists of some 350 vehicles, mostly 

owned by the members, and owns a small number of minibuses that are used to 

provide a back-up service in cases of emergency or breakdown. 

6. Operators providing transport services in the central areas would possibly carry out 

a three round trips per day (i.e. transport to school in the morning and back home in 

the afternoon), while those providing services to farther regions (extreme north and 

south) would only fit in two round trips per day. In some cases, children  do not 

always take the same route as when they might require to be taken to a different 

destination on their return from school. 

7. In the majority of cases, Coop offers its services to and concludes its service 

agreements directly with the parents, although there are a few schools that 

coordinate booking of transport themselves.  Some schools have had, or still have, 

agreements concerning the provision of services with Coop; however in most cases, 

even here, the parents deal directly with Coop when arranging  for transport for 

school children and even have the option of coordinating alternative means of 

transport through other providers. 

 

2  The Investigative Process 

8. An initial meeting was held with Coop on the 5th May, 2016. This was followed by a 

number of Requests For Information (RFIs) issued in terms of article 12 (2) of the 

Competition Act sent to Coop as well to a number of schools where it provides its 

services. 

9. The Office for Competition initially proceeded by sending a number of RFIs to church 

schools and independent schools which made use of Coop's school transport service. 

On the 16th May, 2016, a number of RFIs were sent to the following schools:  

- St Augustine’s College  

- The Archbishop’s Seminary  

                                                 
3
 www.transport.gov.mt/land-transport/other-public-transport/coaches-minibuses  

http://www.transport.gov.mt/land-transport/other-public-transport/coaches-minibuses
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- Sacred Heart 

- Thi Lakin School 

- St Michael Foundation 

- St Elias College 

- St Martin’s College 

- Chiswick House School 

10. On the 10th June, 2016, a number of additional  RFIs were sent to particular schools 

to further clarify replies received. 

11. The Office, in June 2016, sent RFIs in order to gather information from Coop and 

competing transport providers, in particular to find out, the past prices charged by 

the various school transport providers, and whether they intended to do  so in the 

near future (in particular, for the coming scholastic year, 2016/2017).  This was 

followed by additional requests for clarification.  

12. The Office convened another meeting with Coop on the  29th August 2016. 

 

2.1 Submissions of Coop 

13. Coop made a number of submissions through the above-mentioned meetings and 

RFIs, which can be summarised as follows. 

14. Apart from its members, Coop employs drivers on its own account to cover for 

emergencies, breakdown or illness. It also employs full time workers in 

administration.  

15. Coop is a ‘closed shop’, but any operator can enter the transport market so long as it 

has the required start-up capital to purchase the required fleet and set up the 

business. The members mainly operate in the school transport market and their main 

customers are schools, or the parents of children attending  the schools. Coop 

concludes arrangements directly with parents, and establishes and coordinates 

routes through its central office.  

16. Coop pointed out that schools approach Coop to provide the transport service. 

Parents are fully aware of the price that they will be paying for each semester and 

fees are issued twice a year, since each semester covers four and a half months. 

Remuneration for drivers – and consequently, fees charged to parents - are based on 

time and distance per route, and on the basis of operating costs.  
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17. Coop insisted that its prices are lower than those of their competitors. Moreover, it 

explained that although they provide services to a number of schools, any other 

transport provider can provide similar services to the same school and on similar 

routes. Both Coop and the schools leave the parents at liberty to organise such 

services. 

18. Coop explained that operators experienced losses at the prices that have been 

charged over the last two scholastic years. The 10% increase in fees was effected in 

order to cover current operating costs. It was stressed that, even following the 

increase in their prices, Coop remains amongst the cheapest providers of the service 

of school transport for children. 

19. In their submissions, Coop claimed improved welfare for students on the basis that 

the minibus service, as opposed to larger modes of transport, brings the children 

directly to their door rather than at fewer pick-up points.  

20. Members of Coop pay an annual membership fee of €25, and a 5% administration fee 

which is deducted from all payments made to the operators for the services 

provided. These fees are intended to cover administration costs of the Cooperative, 

such as rent for premises and salaries of full and part time employees (back -up 

drivers and administration staff).  The majority of operating expenses, however, is 

borne by the individual operators. 

21. The following where the major reasons cited by Coop for the need to raise fees for 

the provision of school transport services, which were mostly operational costs : 

(i) Coop’s fees have been the same over the previous two scholastic years, while 

their operational costs continued to increase;  

(ii) Cost of investment to purchase new vehicles since in terms of S.L. 499.56, no 

vehicles which provide passenger transport services may exceed a certain age 

and, in the majority of cases, such investment had to be made by means of a 

bank loan, which in turn implies financing costs;  

(iii) These newer vehicles are equipped with engines with higher fuel consumption, 

as well as higher maintenance costs: spare parts of these new minibuses cost, 

on average, between 300 % and 500 % more than those of the older models. 

Furthermore, the cost of labour to effect maintenance and repair works has 

also increased exponentially since these have to be carried out at the agent’s 

garage due to their electronics and other sophisticated technology, which is 

more costly than traditional repair and maintenance works;  

(iv) New models of minibuses are equipped with air-conditioning systems and eco-

friendly Euro 6 compliant engines which have resulted in higher fuel 

consumption, since windows do not open and thus air -conditioners are 

constantly in operation. This has been partly offset by a decrease in the price of 

fuel; 



Page 9 of 27 

(v) Some operators employ people, either on a part-time or a full-time basis, and 

there has been an increase in payroll costs (COLA and salary increases);  

(vi) Substantial increases for insurance coverage, due to the higher value of newer 

vehicles; 

(vii) Operators are required to use an additive to their fuel, AdBlue, to obtain lean 

fuel burn and hence emit fewer toxins.  

 

3 The Assessment 

22. In terms of the Competition Act  and the Malta Competition and Consumer Affairs 

Authority Act (Cap. 510), the Office has jurisdiction to investigate, determine and 

suppress restrictive practices by an undertaking or between undertakings on a 

particular market.   

23. Article 5 of the Competition Act prohibits any agreement between undertakings that  

restricts, prevents or distorts competition within Malta or any part of Malta.  

Furthermore, Article 9 of the said Act prohibits any abuse by one or more 

undertakings of a dominant position within Malta or any part of Malta. 

 

3.1 Undertakings  

24. The Competition Act is only concerned with the conduct of undertakings. Article 2 of 
the Competition Act, defines an undertaking as follows: “any person whether an 
individual, body corporate or unincorporated or any other entity, pursuing an 
economic activity and includes a group of undertakings”. Thus, any natural or legal 
person can be an undertaking provided it is engaged in an economic or commercial 
activity.  

25. Coop is subject to the provisions of Article 9 of the Competition Act since its 
members are undertakings carrying out an economic activity against payment, in 
particular the provision of school transport services.  

 

4 Economic Assessment 

4.1 Relevant Market 

4.1.1 Definition 

26. The relevant market must first be established in order to determine whether Coop 

has a dominant position on the said market.   The ‘Commission Notice on the 



Page 10 of 27 

Definition of the Relevant Market for the Purposes of Community Competition law’ 

states that: 

“A relevant product market comprises all those products and/or services which are 

regarded as interchangeable or substitutable by the consumer , by reason of the 

products’ characteristics, their prices and their intended use” (emphasis added)4. 

27. The said Notice explains that firms are subject to three main competitive 

constraints: demand substitutability, supply substitutability and potential 

competition. Further, for the purpose of market definition, the Notice continues by 

stating that demand substitution constitutes the most immediate and effective 

disciplinary force on the suppliers of a given product 5, whilst supply side substitution 

cannot be considered at the stage of market definition when such substitution 

“would entail the need to adjust significantly existing tangible and intangible assets, 

additional investments, strategic decisions or time delays 6”. Neither, according to the 

Commission, is potential competition taken into account at the stage of defining 

markets.  

 

4.1.2 Relevant Product Market 

28. The present case concerns the school transport service provided by Coop of students 
to and from church schools.   

29. This market can be further sub-divided into the following: 

i. the market for the transport service of students to and from St Elias College 

(Santa Venera); 

ii. the market for the transport service of students to and from St Augustine’s 

College (Pieta’); 

iii. the market for the transport service of students to and from Archbishop 

Seminary (Rabat); 

iv. the market for the transport service of students to and from Sacred Heart 

School (St Julian’s).  

 

                                                 
4
 Commission Notice on the definition of the relevant market for the purposes of Community competition law (OJ C372, 

9.12.1997, p.5) para 7 
5
 Ibid para. 13 

6
 Ibid para. 23 
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4.1.2.1 Demand and Supply Side Substitution 

30. A number of modes of transport are available for students to travel to and from 

school. The Office examined whether such means are substitutable to minibus 

services. Such other modes of transport include: 

- Coaches: Coaches are an alternative means of transport to minibuses. They can 

be used to supply school transport services. In fact, a number of schools around 

Malta make use of transport companies that are equipped with coaches, r ather 

than (or in addition to) minibuses like Coop. Transport Malta defines coaches as 

passenger transport vehicles which have at least thirty passenger seats 7. 

However, when analysing different church schools around Malta, it was 

understood by the Office that minibuses and coaches cannot be used 

interchangeably in all cases. The reasons are the following: First, if schools are 

located in areas where the road infrastructure does not permit the use of 

coaches, it can create more traffic congestion and coache s usually operate from 

pick-up points on main roads rather than picking up students in front of their 

homes. There are a number of roads where the coach is too large to be able to 

drive through. If this is something that parents of younger children seek when 

purchasing the service, minibuses are the preferred option. Secondly, if the 

school prefers a closer supervision of students, a minibus is deemed  more 

appropriate as a means of transport, since the number of students on a minibus 

is smaller, thus making supervision easier and more effective. 

- Public Transport:  another means of transport which can be viewed, up to a 

certain extent, as a substitute, is public transport. It is a relatively cheaper 

means of transport than other forms of transport  available.  The schools 

contacted during the course of the investigation vary from Kinder to Secondary 

schools, meaning that despite the fact that public transport may be 

substitutable for minibus transport to secondary school students, it is not 

considered substitutable for younger children. Furthermore, a minibus usually 

picks up students at a given time and place, while public transport  has to 

adhere to its own schedule, and may not be sufficiently close to the customer’s 

home. Factors such as time-constraints, the probability of a connecting bus ride 

and pick-up/drop-off times and distance weaken the extent of substitutability of 

public transport. 

- Parents driving: a number of parents opt to drive their children to school. 

However, this transport mode could not be deemed as a strong substitute for a 

number of reasons; time constraints of the parents, inability of a number of 

parents to drive and fuel costs. 

                                                 
7
 www.transport.gov.mt/land-transport/other-public-transport/coaches-minibuses 

http://www.transport.gov.mt/land-transport/other-public-transport/coaches-minibuses
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- On foot: there are students who opt to walk to school. However, this is the 

exception and not the rule as it is only viable for the few who live within walking 

distance to the school. 

31. The Office suggests that in certain cases, the supply-side substitution can be limited 

due to barriers present in the market (see section 5.2), as not all school service 

providers in the examined market are readily available to provide their service in the 

relevant market. 

32. The Office finds that the market for the transport service of students to and from 

church schools of St Elias College, St Augustine’s College, Archbishop Seminary and 

Sacred Heart School is the relevant product market in the present case. 

 

4.2 Relevant Geographic Market 

33. The transport service of students to and from the above mentioned church schools is 
national.  The present case concerns Coop’s behaviour in the Maltese market. The 
relevant geographic market must therefore be considered to be national.  

 

5 Dominance 

34. Article 2 of the Competition Act defines dominance as follows:  

 "[D]ominant position" means a position of economic strength held by one or more 

undertakings which enables it or them to prevent effective competition being 

maintained on the relevant market by affording it or them the power to behave, to 

an appreciable extent, independently of its or their competitors, suppliers or 

customers.”  

35. In assessing dominance, the Office takes into consideration if, and to what extent, an 
undertaking encounters constraints on its ability to act independently.  

 

5.1 Market shares  

36. An initial test that can be undertaken to establish dominance is to calculate market 

shares of the undertakings involved in the relevant market. Although the importance 

of the market shares may vary from one market to another the view may legitimately 

be taken that very large shares are in themselves, and save in exceptional 

circumstances, evidence of a dominant position. High market shares in this context 

means a market share over 50% [percent].  This has led to the use of market shares 

as a screening device for delimiting instances where dominance is more likely to be 

present. 
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37. Indeed the ECJ indicated in Hoffman La Roche8 that market shares over a three year 
period ranging between 75% and 87% are held to be so large that they are in 
themselves evidence of a dominant position. In AKZO9 a stable market share of 50% 
over at least three years was held to be a proof of a dominant position.   

38. In this case the Office considers that Coop has been providing transport services as 
the main supplier to St Augustine College, St Elias College and the Archbishop 
Seminary at least since the scholastic year 2012/13, while, with regard to Sacred 
Heart, it services only one route.  

 

5.2 Barriers to Entry 

39. Entry conditions refer to the ease with which firms can enter (i.e., a barrier to entry) 
and expand or grow once established (i.e., a barrier to expansion) in the market for 
transport of students to and from schools. In order to identify whether the 
incumbent is charging excessive prices, an assessment of the existence of any 
barriers to entering and expanding in the relevant market is essential. When carrying 
out the investigation, the Office analysed the extent to which potential competitors 
can enter the school transport market. Based on the information received by the 
largest competitors of Coop10, it emerged that, if adequately equipped, every 
licensed transport company (whether operating by means of coaches or minivans) is 
free and able to enter, and operate, in the school transport market. 

40. The above shows that no regulatory requirement restricts the potential entry of new 
undertakings. In operating in the school transport market, the main requirements 
are having a licence to operate the particular vehicles being used, appropriate 
driving licences and capital (in particular, to purchase the vehicles required to 
perform the service). Recent regulations have entailed that most operators change 
their vehicles to newer ones, since a maximum age limit (35 years) was imposed, 
concerning vehicles used for passenger transport services. 

41. The three major barriers present in the market are the following:  

1. Lock-in effect 

This barrier comes into effect upon agreements with the schools that bound a 

service provider for a number of years. This type of agreement makes it almost 

impossible for potential entrants to service that particular school. In addition, 

upon the start of a new scholastic year, when the supplier is already chosen, it 

is difficult to change the supplier during the course of the scholastic year. In 

instances where the school is not satisfied with the services provided by the 

current supplier, the switch in suppliers cannot take place before the end of 

the current scholastic year.  

 

                                                 
8
 Judgement of the ECJ in Case C-62/86 Case 85/76 Hoffmann-La Roche vs. Commission [1979] ECR 461 

9
 Judgement of the ECJ in Case C-62/86 Akzo vs. Commission [1991] E.C.R. I-3359 

10
 Information gathered by the Office through RFI’s sent to transport service providers. 
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2. Fleet capacity  

This type of barrier refers to the fleet capacity of the transport providers. 

Given that almost all church schools in Malta start and finish approximately at 

the same time, when a school wants to change the supplier, it might be 

difficult to find a provider with the required fleet capacity to service at those 

particular times. From the feedback received by the Office 11, it emerged that it 

is difficult to find a provider with a fleet large enough to cater for a whole 

school. 

3. Customer loyalty  

The customer loyalty barrier is regarded by the Office as the strongest barrier 

present in the school transport market. This type of barrier emerges from 

schools that have been using the service of a particular transport provider for a 

substantial amount of years. In these instances, schools tend to be reluctant to 

change the supplier. Following this, lack of initiative by the parents to find an 

alternative supplier, if not satisfied with the service and/or price, continues to 

strengthen this barrier.   

42. In conclusion the Office suggests that the barriers present in the school transport 
market to and from church schools can be classified as medium to high barriers.  

43. On assessing the school transport market, it is evident that Coop is the main supplier 
in the majority of the church schools for which it provides school transport services. 
However, despite Coop being officially the main supplier in a number of schools , 
both schools and parents are free to opt for an alternative means of transport, such 
as where the quality of the service is unsatisfactory and/or prices are too expensive. 
Schools suggested12 that they are willing to consider other transport providers if they 
are dissatisfied with the service. The latter argument potentially reduces the 
dominant position that Coop can have on each route and/or school, as there is 
potential competition (or a threat of competition) in the market and freedom of 
customer choice.  

 

5.3 Conclusion on Dominance 

44. Given in particular that Coop has been the main supplier of school transport in St 
Elias College, St Augustine's College and the Archbishop’s Seminary at least for the 
last four years and that according to the Office there are medium to high barriers to 
entry, the Office considers that Coop is dominant in the market in assessment.  

45. The Office does not consider that Coop holds a dominant position at Sacred Heart 

School since it is not the main supplier of school transport services and services only 

one route. 

                                                 
11

 Replies to RFI's received from schools 
12

 Replies to RFI’s received from schools 
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6 Assessment of Excessive Pricing 

46. Article 9 of the Competition Act prohibits any abuse by one or more undertakings in 

a dominant position. In particular, it states that one or more undertakings shall be 

deemed to abuse of a dominant position, where it or they to directly or indirectly 

impose an excessive or unfair purchase or selling price or other unfair trading 

conditions. 

47. The OECD defines excessive pricing as prices set significantly above competitive 
levels as a result of monopoly or market power.13 In United Brands14, the ECJ set out 
a definition of what may constitute an excessive pricing abuse under Article 82 (now 
Article 102) of the Treaty on the Functioning of the European Union. In paragraph 
250 of that judgement it stated that “charg ing a price which is excessive because it 
has no reasonable relation to the economic value of the product supplied would be 
such an abuse”. However, the Court did not specifically set out how the ‘economic 
value’ of a product/service should be determined.  

48. In paragraph 252, the Court stated that “the excess could, inter alia, be determined 
objectively if it were possible for it to be calculated by making a comparison between 
the selling price of the product in question and its cost of production, which coul d 
disclose the amount of the profit margin”. However, in the two port of Helsingborg 
decisions15, the EU Commission also stated that “the economic value must be 
determined with regards to the particular circumstances of the case and take into 
account also non-cost related factors such as the demand for the product/service”. A 
consideration of demand aspects effectively aims at identifying specific properties of 
the product/service that present an “advantage” to the buyer without actually being 
included in the production cost and therefore may constitute a valid justification for 
higher prices.16  

49. This line of argument provides a justification of the two -pronged test used in United 
Brands wherein paragraph 252 the Court stated that “the questions [therefore] t o be 
determined are whether the difference between the costs actually incurred and the 
price actually charged is excessive, and, if the answer to this question is in the 
affirmative, whether a price has been imposed which is either unfair in itself or when  
compared to competing products”. Along these lines, in the Helsingborg decision, 
the Commission also stated that “while a comparison of prices and costs , which 
reveals the proft margin, of a particular company may serve as a first step in the 
analysis (if at all possible to calculate), this in itself cannot be conclusive as regards 
the existence of an abuse under Article 82”. The Commission stated that it would 
also assess whether the prices are unfair when benchmarked with prices charged by 
other users, or whether the prices are unfair in themselves.  

                                                 
13

 http://www.oecd.org/competition/abuse/49604207.pdf  
14

 Case 27/76, United Brands vs Commission (1978) ECR207 
15

 Case COMP/A.36.568/D3, Scandlines Sverige AB vs port of Helsingborg; and Case COMP/A.36.570/D3, Sundbusserne vs 
Port of Helsingborg 
16

 Higher valuations due to advantages, even if not based on corresponding cost, may exist and should not be confused 
with the willingness to pay an excessive price. The idea is that a higher mark-up over costs would also persist under a 
competitive market structure. See OECD (2011) ‘Policy Roundtables: Excessive Prices’.  

http://www.oecd.org/competition/abuse/49604207.pdf
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50. The ECJ remained very open to the choice of a methodology and referred to several 
possibilities to determine whether prices are excessive. In paragraph 253 the ECJ in 
United Brands held that,  ‘other ways may be devised — and economic theorists have 
not failed to think up several — of selecting the rules for determining whether the 
price of a product is unfair’ . Prices charged by the incumbent can be compared to 
prices charged on similar products/services sold in other (similar) geographic 
markets; or to past prices charged by the incumbent (as in British Leyland 17); or to 
prices charged by other companies providing identical or similar products or services 
(as in Napp18 and Deutsche Telekom19). 

 

6.1 Limitations of the case and Methods used 

51. Due to the structure of the market, there are a number of limitations in analysing 
the presence or otherwise of excessive pricing. Owing to such limitations, certain 
pricing tests could not be used in this exercise. 

52. It is important to note that there is a relatively small number of cases regarding 
excessive prices which could be used as guidance during this investigation  and 
addressing excessive prices is an area of antitrust where limited and very cautious 
intervention is warranted.20  

53. Services in the school transport sector are not homogeneous, as routes differ 
between schools (e.g., transport to and from St Aloysius is different from transport 
to and from The Archbishop’s Seminary) and also within the same school (e.g., 
transport to and from Qormi cannot be compared to transport to and from Pieta’) 
for a number of reasons, including distance, time taken, traffic congestion and the 
number of students per voyage among others. Schools are at different locations or 
areas, so at times it is not viable to compare suppliers with one another  when 
servicing different routes. 

54. Another limitation faced in conducting this investigation has been that one supplier 
forming part of assessment failed to provide the Office with projected prices for the 
coming scholastic year. They claimed that management is still in the process of 
establishing prices for the scholastic year 2016/17, and thus in certain cases the 
comparison was limited to the scholastic years from 2012/13 up to 2015/16.  

55. The party under investigation, Coop, is set up as a cooperative,  and its account are 
audited.  However, this is not the case of the individual members’ accounts. At the 
same time, using the costs of other companies offering similar services may be 
problematic because each transport services company differs substantially from the 
others in terms of its mix of activities, the volume of its assets and investments, the 
level of its revenues, and the costs of each activi ty.  

56. Given these limitations, in this decision, the Office uses a number of benchmarks for 
the prices charged by the incumbent and proceeds on the basis of a ‘predominance 
of evidence’. Specifically, the assessment is based on: (i)  a comparison to the 

                                                 
17

 Case 226/84, British Leyland vs Commission (1986) ECR3263 
18

 Case CA 98/2/2001, Napp Pharmaceuticals Holdings Ltd 
19

 Case 37/451, Deutsche Telekom (2003) 
20

 Working Party No. 2 on Competition and Regulation –DAF/COMP/WP2/WD(2011)54, Para 60. 
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incumbent’s own historical prices; and (ii) a comparison to the prices charged by 
other companies offering a similar service to that offered by the incumbent . Such 
comparisons may be problematic since the reference price may itself be too high 
(which would lead to the incorrect conclusion that the price under analysis is not 
excessive when it is), or too low (which would lead to a finding of excessive prices 
when in reality the price charged was legitimate).  

 

6.2 Comparison to Coop’s own historical prices  

57. The Competition Act provides that  for the purpose of determining whether the 
purchase or selling price is excessive, the Office should consider “the percentage 
increase(s) in the price over the long and short term”. 21 The Office analysed changes 
in prices charged by Coop for school transport services over a five-year period; 
starting from the scholastic year for 2012-13 up to 2016-17. The Office considers this 
period to be sufficiently long to represent periods before and after the alleged start 
of the abuse, such that comparisons can be drawn between the supposedly 
competitive prices and the allegedly abusive prices. This approach also has the 
advantage that many industry characteristics remain quite similar over time and, 
thus, reduce the difficulties associated with comparisons across regions, firms, or 
products.  Analysing the year under investigation alone (i.e. 2016/17) would not 
have constituted a fair analysis. Such increases as provided in the Competition Act 
need to be viewed over a period of time.  

58. In fact, in the United Brands22 case, the Commission was criticised by the ECJ for not 
delving into the historic price changes of the incumbent’s bananas. Hence, it was 
necessary to view price changes over a 5 year period. As can be seen in the following 
table, Coop had not increased its prices for scholastic year 2015/16.  

59. The yearly annual percentage growth in the prices charged by Coop is presented  in 
Table 1. These are presented for each church school serviced by the cooperative. The 
average represents the change in the average price charged for the various routes to 
a particular school over a specific time period. The maximum and minimum refer the 
largest and smallest price increases over individual routes serviced by Coop to that 
particular school.  

                                                 
21

 Article 9(3)(b) of the Competition Act 1994 
22

 Case 27/76 United Brands Para 265 
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2012/13-

2013/14

2013/14-

2014/15

2014/15-

2015/16

2015/16-

2016/17

2012/13-

2016/17

St Augustine

Average 2.37% 2.31% 0.00% 10.45% 15.68%

Maximum 3.64% 3.51% 0.00% 10.87% 18.18%

Minimum 2.17% 2.13% 0.00% 9.30% 14.63%

St Elias

Average 2.59% 2.52% 0.00% 10.79% 16.52%

Maximum 3.64% 3.51% 0.00% 11.36% 18.18%

Minimum 2.27% 2.22% 0.00% 10.17% 15.91%

Archbishop's 

Seminary

Average 3.26% 2.83% 0.00% 10.10% 16.90%

Maximum 4.00% 3.85% 0.00% 10.71% 18.00%

Minimum 0.00% 1.82% 0.00% 9.26% 12.50%  

Table 1: Percentage changes in prices of Coop from 2012/13 to 2016/17 
 (Source: Office calculations based on data gathered from Coop) 

60. The Office examined price changes over the period in question (2012/13-2016/17) 
for transport (both ways) to St Augustine, St Elias and Archbishop’s Seminary . For 
each school, the Office calculated the average, minimum and maximum price 
increases for the localities to which Coop provides transport to.  The maximum price 
increase for scholastic years 2013/14 and 2014/15 were 4% and 3.85% respectively. 
Coop did not raise any prices for the subsequent scholastic year. It is evident that 
such price increases were minimal. The largest price increase was registered for 
scholastic year 2016/17 where the highest registered increase was that of 11.36%. 
On average, the increase for the scholastic year 2016/17, compared to the previous 
scholastic year, was circa 10%. 

61. Over the 5-year period, it resulted that the maximum increase in fees was that of 
18.18%. Although there is no specific minimum percentage increase that is deemed 
as excessive, in the British Leyland case, the incumbent had increased its prices by 
600%. Such increase was deemed to be excessive. It is evident that price increases 
are usually investigated when there is a significant increase such as the Pfizer and 
Flynn Pharma case23 where cost of epilepsy drug was increased by circa 2,600%. 

62. It is important to note that though the circa 10% price increase for scholastic year 
2016/17 may appear excessive, there was no increase during the previous year. If 
Coop had opted to increase its fees by the same amount spread over two scholastic, 
the increase would have been circa 5% each year.  

 

                                                 
23

 CE/9742-13 and https://www.theguardian.com/business/2015/aug/06/pfizer-flynn-pharma-competition-laws-breach-
competition-markets-authority  

https://www.theguardian.com/business/2015/aug/06/pfizer-flynn-pharma-competition-laws-breach-competition-markets-authority
https://www.theguardian.com/business/2015/aug/06/pfizer-flynn-pharma-competition-laws-breach-competition-markets-authority
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6.3 Comparison with prices of competitors 

63. The Competition Act also provides that for the purpose of determining whether the 
purchase or selling price is excessive or unfair, the Office shall also consider the 
price charged for the product by other undertakings in Malta and by the same or 
other undertakings in other analogous markets 24. 

64. In Bodson,25 the Court claimed that a comparison should be made between the 
different prices charged by similar undertakings.  This comparison should provide an 
indication on the fairness of these prices. Indeed as stated by Whish and Bailey, in 
such case, “one question  before the Court of Justice was whether Pompes Funebres, 
which had been given an exclusive concession to provide ‘external services’ for 
funerals in a particular French town, was guilty of charging excessive prices. The 
Court of Justice said that, given that more than 30,000 communes in France had not 
granted exclusive concessions such as that enjoyed by Pompes Funebres, but instead 
had left the service unregulated or operated it themselves, it must be possible to 
make a comparison between the prices charged by undertakings with concessions 
and other undertakings”26. The Court held that: 

“Such a comparison could provide a basis for assessing whether or not the 

prices charged by the concession holders are fair 27”.  

65. Whish and Bailey continue by stating that the yardstick competition approach was 
adopted in other cases. In fact “the idea in Bodson was repeated in Lucazeau v 
SACEM, which concerned the level of royalties charged for the playing of recorded 
music in discotheques, the Court of Justice suggested that a comparison should be 
made with the level of fees charged in other Member States”28.  

66. As stated in section 6.1, comparison of services has been complex in this 
investigation, due to the issue of heterogeneity  of service provision and availability. 
In order to restrict the issue, the Office carried out a comparison between service 
providers to similar school destinations, to analyse price differences amongst 
providers. It is important to note that there is no c lear benchmark for a ‘competitive 
price’. However, in cases were excessive pricing was found, the incumbents ’ prices 
were not just above the competitors’ prices, but significantly above them29. 

“It is clear that a market comparison can only provide an indic ation of an 

abuse, if the difference between the prices charged on the various 

markets is significant. On the contrary, in cases were the prices charged 

deviate only slightly from the price level on comparative markets, this 

disparity could not be considered as giving a prima facie indication for 

abuse. Depending on the merits of each individual case, the benchmark for 

Commission intervention may vary considerably. In the second case 

mentioned above, a difference of more then 100% between the price 

                                                 
24

 Article 9(3)(j) of the Competition Act 1994 
25

 Case 30/87 - Corinne Bodson v SA Pompes funebres des regions liberees [1988] ECR – 02479. 
26

 Competition Law, Whish and Bailey – Eight edition (2015) page 764 
27

 Case 30/87 - Corinne Bodson v SA Pompes funebres des regions liberees [1988] ECR – 02479. para 31. 
28

 Competition Law, Whish and Bailey – Eight edition (2015) page 764 
29

 The law and Economics of Article 82 EC, O’Donoghue and Padilla (2006) Pg 619 
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examined and the price levels in comparative markets was found to be 

unacceptable.”  

67. In the case of Deutsche Telekom, the Commission found that prices that were 100% 
above competitors’ prices in similar markets constituted abuse30. Therefore, in order 
for Coop’s prices to be excessive, the difference between its prices and those of 
competitors must be significant. 

68. Prices charged for school transport services depend on a number of factors, 
including (but not limited to): 

- Distance over which the service is provided as prices tend to be higher over 

larger distances; 

- Traffic congestion en route to destination  as prices tend to be higher for routes 

through congested areas; 

- Quality of service as consumers value factors such as door-to-door 

transportation and the provision of adult supervision; 

- Elasticity of demand of the market in question as firms’ appropriate response in 

competitive markets is to charge a lower price when demand is re latively 

elastic and vice versa; and   

- Expenses incurred in providing the service. 

69. In the assessment that follows, the Office seeks to account for a number of these 
factors.  

70. The prices charged by Coop are compared to those charged by other providers of 
school transport services. Although the companies do not offer a homogenous 
product/service (because the services differ in quality, distance, etc.), the Office 
considers the “reference companies” as a good benchmark for the assessment.  

71. To account for differences in distance and the varying extent to which service 
providers have to deal with traffic congestion, the Office organised the data on 
prices charged by the various school transport service providers into 5 categories, 
each corresponding to the ‘geographic district of the clients’ residency’. The 5 
categories are labelled as Northern (N), Northern Harbour (NH), Southern Harbour 
(SH), South Eastern (SE) and Western (W). Each district is comprised of a number of 
villages/cities in line with a standard classification used by the National Statistics 
Office. See Annex I for a detailed classification.   

72. The tables below show the prices charged by the various service providers – 
depending on the students’ pick-up or drop-off points– for transport to church 
schools covering all regions. The Office considers this to be a desirable comparison 
since the schools that formed part of the study are located in close geographical 
proximity such that they are subject to comparable distances and to similar levels of 
traffic congestion. 

                                                 
30

 Press release IP/96/975 
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73. The data refers to prices charged for “return” transport services during the past 
scholastic years, 2012/13-2015/16, and the prices that will be charged for services 
provided during the next scholastic year, 2016/17. The latter is not available for all 
undertakings used in the assessment as one supplier replied that its management is 
still in the process of establishing them.   

 

Northern District 2012/13 2013/14 2014/15 2015/16 2016/17

Coop 497€        512€        527€        527€        582€        

SP 1 503€        517€        514€        534€        543€        

SP 2 497€        497€        510€        515€        515€         

Table 2: Average price of transport from Church schools to and from the Northern District 
(Source: Office calculations based on data received from service providers ) 

 

Northern Harbour 2012/13 2013/14 2014/15 2015/16 2016/17

Coop 431€        441€        451€        451€        498€        

SP 1 401€        416€        419€        428€        437€        

SP 2 400€        400€        440€        440€        440€         

Table 3: Average price of transport from Church schools to and from the Northern Harbour 
District 
(Source: Office calculations based on data received from service providers ) 

 
 

Western District 2012/13 2013/14 2014/15 2015/16 2016/17

Coop 444€        455€        466€        466€        516€        

SP 1 488€        503€        514€        523€        533€        

SP 2 478€        487€        499€        504€        507€          

Table 4: Average price of transport from Church schools to and from the Western District  
(Source: Office calculations based on data received from service providers ) 

 

 

Southern Harbour 2012/13 2013/14 2014/15 2015/16 2016/17

Coop 446€        456€        466€        466€        515€        

SP 1 495€        510€        527€        549€        564€        

SP 2 502€        502€        518€        525€        525€        

SP 3 433€        444€        468€        489€        N/A  

Table 5: Average price of transport from Church schools to and from the South Harbour District  
(Source: Office calculations based on data received from service providers ) 
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South Eastern District 2012/13 2013/14 2014/15 2015/16 2016/17

Coop 470€        481€        493€        493€        544€        

SP 1 553€        568€        576€        585€        600€        

SP 2 540€        540€        555€        577€        577€        

SP 3 470€        480€        495€        510€        N/A  

Table 6: Average price of transport from Church schools to and from the South Eastern District  
(Source: Office calculations based on data received from service providers ) 

 

 

Figure 1: Average price of transport from Church schools to and from the Northern District  
(Source: Office calculations based on data received from service providers ) 

 

 

Figure 2: Average price of transport from Church schools to and from the Northern Harbour 
District 
(Source: Office calculations based on data received from service providers ) 
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Figure 3: Average price of transport from Church schools to and from the Western District  
(Source: Office calculations based on data received from service providers ) 

 

 

Figure 4: Average price of transport from Church schools to and from the Southern Harbour 
District 
(Source: Office calculations based on data received from service providers ) 
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Figure 5: Average price of transport from Church schools to and from the South Eastern District  
(Source: Office calculations based on data received from service providers ) 

 

2015/16 2016/17 2015/16 2016/17 2015/16 2016/17 2015/16 2016/17 2015/16 2016/17

Coop 527€               582€               451€               498€               466€               515€               493€               544€               466€               516€               

SP 1 534€               543€               428€               437€               549€               564€               585€               600€               523€               533€               

SP 2 515€               515€               440€               440€               525€               525€               577€               577€               504€               507€               

SP 3 - - - - 489€               - 510€               - - -

SP 1 -1.3% 7.2% 5.4% 13.9% -15.1% -8.7% -15.7% -9.3% -10.9% -3.2%

SP 2 2.3% 13.0% 2.8% 13.2% -11.2% -2.5% -14.6% -5.7% -8.2% 1.7%

SP 3 na na na na -4.7% na -3.3% na Na na

Northern Northern Harbour Southern Harbour South Eastern Western 

 Percentage difference when Coop’s prices are compared to: 

  

Table 7: Comparisons by District of Student’s Pick-Up or Drop-Off Points 
(Source: Office calculations based on data received from service providers) 

74. From the above figures, it emerged that Coop’s prices for school transport services 
are in line with those of its main competitors. There are no significant differences 
between the prices charged among competitors.  

75. In most districts, it can be seen that Coop did not register the highest prices, except 
for the Northern and Northern Harbour districts. In the case of the Northern district, 
Coop registered the highest prices for scholastic year 2014/15 and 2016/17. In the 
Northern district, the percentage difference in prices charged by Coop when 
compared to that charged by other companies varies from +7.2% to +13%. Similarly, 
the price charged by Coop appears to be higher for clients from the Northern 
Harbour district, with differences varying between +13.2% and +13.9%. 

76. Following the circa 10% increase in prices for scholastic year 2016/17, Coop did not 
register the highest prices in the Western, Southern Harbour and South Eastern 
Districts. In addition, from 2012/13 to 2015/16 Coop was not charging the highest 
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prices amongst its competitors in such districts either.  In the Southern Harbour 
district, for scholastic year 2015/16 Coop’s prices were lower by 4.7% to 15.1% and 
are expected to remain lower by 2.5% to 8.7% for the upcoming scholastic year. In 
the South Eastern region, during scholastic year 2015/16, Coop’s prices were 15.7% 
and 14.6% cheaper than those of competitors; in this region,  the prices for 2016/17 
are expected to be 9.3% and 5.7% lower. Finally, in the Western region, Coop’s 
prices were 10.9% and 8.2% cheaper than those of competitors in the scholastic year 
2015/16 and are expected to be 3.2% lower than one of its competitors and 1.7% 
higher than another competitor in the upcoming scholastic year. 

77. Although the analysis seeks to make ‘like-with-like’ comparisons by controlling for 
issues relating to distance, the observed differences in price may reflect other 
differences in the service offered by the various school transport providers.  

78. On behalf of the Commission, Haag and Klotz argued that “It is clear that a market 
comparison can only provide an indication of an abuse, if the difference between the 
prices charged on the various markets is significant. On the contrary, in cases where 
the prices charged deviate only slightly from the price level on comparative markets, 
this disparity could not be considered as giving a prima facie indication for abuse”.31 
Determining what would make a significant difference in prices to be considered 
excessive is thus a central part of the assessment.  

79. However, the Commission also noted that “depending on the merits of each 
individual case, the benchmark for [Commission] intervention may vary 
considerably”32. In a case involving Deutsche Telekom, a comparative market st udy 
ordered by the Commission assumed that, in the absence of special circumstances, a 
price is highly likely to be abusive if it is considered more than 100% higher than 
prices in comparable competitive markets. A similar margin was considered 
excessive in the circumstances of the ITT/Promedia case33. In United Brands (UBC), 
the Court decided that the price difference with UBC's competitors could not be 
used as a benchmark as this difference was only 7% which could not be automatically 
regarded as excessive and consequently unfair.  

80. In the first case tried under the UK 1998 Competition Act, the Office of Fair Trading 
(OFT) argued in its 2001 decision that prices charged by Napp Pharmaceutical 
Holdings Ltd to some consumers were excessive. This was, in part, based on a 
comparison of prices charged by Napp to prices charged by its next highest priced 
competitor. The Director General of the OFT argued that “Napp’s prices to the 
community were between 33% and 67% higher than those of its competitors, and 
typically around 40% higher. Napp’s actual prices to the community are thus 
considerably in excess of those of its competitors”. 34  

81. The Latvian Competition Council fined the copyright management (AKKA/LAA) for 
excessive pricing because it was found that the prices charged were 50 – 100 % 
higher than prices charged in other Member States. 35 

                                                 
31

 See Haag, M. and Klotz, R. ‘Commission practice concerning excessive pricing in Telecommunications,’ Competition 
Policy News Letter, June 1998.  
32

 Haag and Klotz, ibid. 
33

 Padilla & O’Donoghue, The Law and Economics of Artcile 102 TFEU (2
nd

 Edition), pp 755-6 
34

  Ibid.  
35

 http://ec.europa.eu/competition/ecn/brief/02_2013/lv_copy.pdf accessed on 12.07.2016 

http://ec.europa.eu/competition/ecn/brief/02_2013/lv_copy.pdf
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82. In accordance with the above line of thinking, different case law of other Member 
States along the years found that an undertaking engaged in excessive pricing only 
when the prices were significantly higher than the rest of the competitors 

83. This case law continues to strengthen the fact that prices charged by Coop are 
nowhere near the benchmarks used in cases where firms were found to be charging 
excessive prices, since the highest difference outlined in investigation is still 
significantly lower.  

 

6.4 Conclusion on Excessive pricing 

84. In view of the facts and reasons set out above and on the basis of information 
available to the Office, there are insufficient grounds for acting under Article 9 of 
the Competition Act.  The results prove that  the school transport prices of Coop for 
children attending church schools did in fact increase through the years.  However 
the Office concludes that there is insufficient evidence to demonstrate that  such 
prices are excessive, and therefore, Coop cannot be found to be abusing a dominant 
position in violation of the Competition Act. 

 

7 Decision 

85. The Office for Competition considers that on the basis of the information available 
to it, there are insufficient grounds to conclude that Coop, by increasing its Church 
School transport prices for scholastic year 2016/17, abused a dominant position in 
breach of Article 9 of the Competition Act. 

 

 

 

Godwin Mangion 

Director General - Competition 
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Annex I – Geographic Districts as classified by NSO 

 

 

Source: National Statistics Office, Malta  

 

Southern 
Harbour  

Northern 
Harbour  

South 
Eastern 

Western Northern 

Valletta Hal Qormi Zejtun Mdina 
Hal 
Gharghur 

Vittoriosa Birkirkara Birzebbuga Haz-Zebbug Mellieha 

Senglea Gzira Gudja Siggiewi Mgarr 

Cospicua Hamrun Hal Ghaxaq H’Attard Mosta 

Haz-Zabbar Msida Hal Kirkop Hal Balzan Naxxar 

Fgura Pembroke Marsaskala Had-Dingli St Paul’s Bay 

Floriana Tal-Pieta’ Marsaxlokk Iklin   

Kalkara St Julian’s Mqabba Hal Lija   

Hal Luqa San Gwann Qrendi Rabat   

Marsa 
Santa 
Venera 

Hal Safi Mtarfa   

Paola Tas-Sliema Zurrieq 
 

  

Santa Lucija Swieqi 
  

  

Hal Tarxien Ta’ Xbiex 
  

  

Xghajra         


